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BBenenue

Bce npasa, rapantupyemsie Koncturyuuein PO, sSBIsAOTCS paBHOLEHHBIMUA U
a0CoOJIIOTHBIMU TIpaBaMu. OHAKO peanu3alusl KaKJI0ro KOHCTUTYLIIMOHHOTO TpaBa B
MOJIHOM Mepe HEBO3MO’KHA, MHaue cepa MpUMEHEHUs! OJTHOTO KOHCTUTYIIMOHHOIO
npasa OyJleT MeIaTh pealn3aluy Jpyroro Takoro e Mo CUIIe npasa. Y CTAHOBJICHUE
OTPAaHUYEHHUM HA KOHCTUTYLIMOHHBIE IIpaBa — HOPMAJbHBIA  MEXaHU3M,
CBOMCTBEHHBIH JIFOOOMY JIEMOKPATUYECKOMY OOIIECTRY.

Konctutynimonnoe mnpaBo Ha CBOOOAHOE pacHpocTpaHeHue HHGOpMaLUU
OTPAHUYEHO TapaHTHEHd HENPUKOCHOBEHHOCTM YaCTHOM KW3HM M 3alpeToM Ha
pacmpocTpaHeHue KOH(PUACHIIMAIBHBIX CBEJEHUNH O Jjuie O0e3 ero coryiacus.
B03MOXHOCTh HAJIOKEHUS TaKMX OTPAHMYCHUN C LEIbI0 3allUThl TPEThUX JIUII
BIIOJIHE €CTECTBEHHO U OIIPaBJaHHO. B HaleM 3aKOHOIATENbCTBE CYLIECTBYET PN
WHCTUTYTOB, 00ECIIEUNBAIONIUX HEMNPUKOCHOBEHHOCTh YaCTHOM JKU3HH.

Ha ocHoBe npuHIMna «IIponopiuuoHaIbHOCTH» HEOOXOAUMO OLICHUTh CTENIEHb
yIpO3bl pacnpoCcTpaHeHUs: UHPOpPMAIMKM YAaCTHBIM HMHTEpecaM JiMla ¢ MyOJTuYHbIM
MHTEpPECOM B €€ pacrnpocTpaHeHur. HecMoTpsi Ha coOtoieHre TaHHOTO MPUHLHUIIA,
Ha MpakThKe (aKTHUYECKH MPOUCXOAUT oOpatHoe. B mporecce 3akoHOTBOpUECTBa
JAaHHAsI OLIEHKA OCYLIECTBIIIETCS TOCYJIAapCTBOM, IMO3TOMY 3a4acTyH) OTPAHUYECHUS,
CBSI3AHHBIE C TapaHTUEN HENPUKOCHOBEHHOCTHM 4YAaCTHOM KWU3HU, NPOUTPHIBAIOT
nyOJMUYHBIM WHTEpecaMm rocyaapctBa. s peanusani COOCTBEHHBIX HMHTEPECOB
roCyJIapCTBO MCIOJIB3YET OOIIUE U HEeACHBbIC (DOPMYJIIMPOBKU OTpaHUUYEHUM, KOTOPbHIS
MOTYT OBITh BIIOCJICJICTBUH PEATU30BaHbI C YIOOHOM JJI1 HETO MO3UITUH.

[TorpeOHOCTS coOmrofeHUsT OanaHca WHTEPECOB PA3JIMYHBIX CYOBEKTOB
WH(QOPMAIIMOHHBIX ~ MPABOOTHOUIEHWNA  3aBEIOMO  J00aBIsieT  TPYAHOCTH
MPaBOTBOPYECKOMY Tmporieccy. FEme oaHuM 0O0CTOSITeNTbCTBOM, 3HAYUTEIHHO
BIIMSIOIIAM Ha BO3MOXHOCTBH MPAKTUYECKOM peanu3aluu IpaBa Ha WHGOPMAIIHUIO,
ABJISIETCA OTCTABAHME HAUMOHAJIBHOIO 3aKOHOAATENBCTBA OT CYIIECTBYIOLIHUX
WHOOPMAITMOHHBIX ¥ HH(POPMAIMOHHO-TEJICKOMMYHHUKAIIMOHHBIX TEXHOJOTUN. B
ATOM KOHTEKCTE 0CO00 CJeAYyeT MOTYEPKHYTh UYPE3BbIYANTHO UHTEHCUBHOE PAa3BUTHE

NHTepHeT-cpebl.
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BrIimen3noXeHHbEIMUA TTOJI0KEHUAMA O6YCJ'IOBJ'I€H3 AKTYAJIbHOCTDb BBI6paHHOﬁ

TEMbl  JIAaHHOTO  HcclefoBaHusl. B mpeacTaBieHHOW  KypcoBoil — pabote
paccMaTpUBAIOTCSl CYIIECTBYIONIME OrPAHUYECHHUS KOHCTUTYIIMOHHOTO TpaBa Ha
pacnpocTtpaHeHue MHpopmaluu, ux ciadble U CUIIbHBIE CTOPOHBI, MPOOJIEMBI MPH
peanu3aiuy JaHHBIX OTPAHUYCHUH U OTBETCTBEHHOCTD 32 UX HECOOJIIOICHHE.
CrpykTypa KypcoBOi pabOThl COCTOUT U3 BBEJCHHUSI, ABYX TJIaB, BKIIOYAIOIINX
ATk naparpadoB, 3aKIIOYEHUS M CIHCKA HCIOJIb30BAHHOM JIUTEpaTyphl U

HNCTOYHHKOB.



I'naBa 1. KoHcTuTynIHOHHBIE IPaBa HA pacnpocTpaHeHue HHpopManuu 1

OrpaHNY€CHUSA 3TUX ITPpaB

1.1 PackpbiTHe HHPOPMALMHU 0 YACTHOM KU3HH I'PAXKIAH

YacTHas XU3Hb — NOHATHE, aKTUBHO Ucnosib3yemMoe Koncturynuen PO. Ilox
YaCTHOM HW3HBIO MOYKHO IIOHMMAaThb B ILEJIOM BCE, YTO CBS3aHO C JIMYHBIMH
HMHTEpECAMHU mumal. CormacHo yactu 1 crateu 23 Koncturyuuu P® kaxaplii umeeT
IIPaBO HAa HENPUKOCHOBEHHOCTb YAaCTHOM XW3HHU, JUYHYI0 W CEMEHHYIO TauHYy,
3alIUTy CBOEH 4YecTh U Jo0poro uMeHu. OJHAKO NIPaBO HENPUKOCHOBEHHOCTH
YaCTHOM JKM3HM HE SBIAETCA AOCOJIOTHBIM  KOHCTHUTYLUMOHHBIM  IIPaBOM.
HenpukocHOBEHHOCTh B JAHHOM KOHTEKCTE O3HA4yaeT, YTO OTHOILIEHUs B cdepe
YaCTHOM JKW3HU HE JOJDKHBI MOJBEPraThCs aKTUBHOMY IPABOBOMY PETYJIHPOBAHUIO
rocynapcrsa. [IpencraBnsercs, 4To MpaBo Ha HENMPUKOCHOBEHHOCTh YAaCTHOM KU3HU
3alIMIIAEeT T€ CTOPOHBI JIMYHOU KU3HU YEJIOBEKA, KOTOPbIE OH IO CBOUM JIMYHBIM
COOOpaKEHHUEM HE KeNaeT JIeJaTh IPEeIMETOM OOIECTBEHHOI'O JJOCTOSHHUS.

BnonHe ecrtecTBeHHO, 4TO Takas oOTekaemas (POPMYJIHpPOBKA MOPOKIAET
MHOKECTBO CIIOPOB O TOM, YTO €CTh I'PAHHUIIBl YACTHOW XKU3HU, B KAKUX CIIy4asx
JJaHHbIE TPAHUIIBI MOTYT OBITh HApYIIEHbl U MOTYT JIM OBITh HApYIIEHBI BOOOIIIE.
Koncturyunonusii cyn P® omnpenmenusi, 4To NnpaBO Ha HENPUKOCHOBEHHOCTH
YAaCTHOM  JKM3HM  O3HAayaeT [PEJOCTABICHUE  YEIIOBEKY TapaHTUPOBAHHOU
BO3MOXXHOCTH  KOHTpOJs HMH(popmManum o caMoM cebe, NpensiTCTBOBAaHUE
pasriialleHus CBEICHUM JUYHOIO U MHTUMHOTO Xapakrepa. B cBoeMm omnpeneneHun
Cyl TMOJYEPKUBAET, YTO MOHSATHE «YacTHas >KU3HBbY» BKIIOYAET JIMYHYIO chepy
OTZEJIBHOTO JIMIA, KOTOpas KacaeTcs TOJBKO €ro M He IOJJIEKUT KOHTPOIIO CO
CTOPOHBI O0IIECTBA U TOCYAAapCTBA, B CIIy4yae €CIU HE MPEJCTAaBISIECT OMAaCHOCTU HU
IS OHOTO, HM JUISl JPYTOTO COLUAILHOrO MHCTUTYTa®. JIaHHOE KOHCTHTYLIUOHHOE

[MpaBO HaJaracT Ha rocyaapCTBO HC TOJIbKO HCTAaTHUBHBIC 00s13aTeILCTBA 10 €ro

! Apakbsn C.A. KOHCTHTYLMOHHBIH JIEKCUKOH: [ OCYJapCTBEHHO-NPABOBON TEPMHHOJIOIUYECKHI cloBaph. M.:
FOctunmudopm, 2015. C. 528-529.
2 Cm.: Onpenenenue Koncrurynuonnoro Cyna P® ot 09.06.2005 Ne 248-O.
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COOJIIOJICHUIO, HO W TO3UTHBHbBIE JEHCTBUA JIJIsi 00ecreueHrs HENMPUKOCHOBEHHOCTH
YaCTHOM  JKA3HU:  3aKPEIUIEHUE  IOPUAMYECKMX  TapaHTHil, YCTAHOBJIICHHE
OTBETCTBEHHOCTH JJIsl TOCYAaPCTBEHHBIX OPTAHOB U JODKHOCTHBIX JIHIT.,

HeobxoaumocTth onpeienieHus: TpaHull HEMPUKOCHOBEHHOCTH YaCTHOM JKU3HH,
a TaKXe JIMYHOM M CEeMENHOW TailHbl, 0COOEHHO OCTPO BCTAET MPU PACCMOTPEHUU
Bompoca o pacmpoctpanennn uHpopmaruu. CormacHo yactu 4 crateu 29
Koucrutynuun P® kaxapiii ©MeeT mpaBo CBOOOJHO MCKATh, MOJIy4YaTh, MEpeaaBath,
NPOU3BOAUTH U PACIPOCTPAHITh HWH(GOPMALUIO JIOOBIM 3aKOHHBIM CIIOCOOOM,
OIHAKO Y€ BO 2 4YacTH CTaTbl MOXHO YBHJIETh IE€PBOE€ KOHCTUTYLIHOHHOE
OrpaHUYCHHME JAHHOIO IpaBa — TOCYJAapCTBEHHas TaiHAa. BTopoe orpaHudeHue
conepxutcss B yactu 1 crateu 24 Koncturyuuum PO — corjacue nuua Ha cOop,
XpaHEHHUE, MCIIONb30BAaHUE M PACHpOCTpaHEeHHWE HH(OpPMALMKM O CBOEH YacTHOU
*Ku3Hu. Peub umer o koHbuaeHHUanbHOM uHPopmaru. Ykazom I[lpesuaenta
YTBEPXKJEH MepeueHb CBeJeHUN KOHDUICHIINAIBLHOTO XapakTepa. B nepByto ouepenn
K TakuM CBEACHUSAM OTHOCST II€PCOHAIBHBIE JaHHBIE JIMLA, KpPOME TeX, 4YTO
MOJJIEXKAT PACPOCTPAHEHUIO B CPEJICTBAX MACCOBOM MH(POPMAILIK B YCTaHOBJIEHHBIX
3aKOHOM cydasx’. B mepeune Ykaza colepiarcs M IPYTHE CBEIEHHS, OJHAKO O HUX
peyb MOMAET B claeAyronux naparpadax KypcoBoil pabOThI.

CormacHo 3akoHy TepCOHalbHbIE JAaHHble — J00as uHOpMalus,
OTHOCAIIASICA K NPSIMO WJIM KOCBEHHO OIPEACICHHOMY WM OIpPEAEIISIEMOMY
usnueckomy nMIy’, a MMEHHO (aMHIIMsA, HMs, OTYECTBO JIMLA;, NaTa M MECTO
POXACHUS, aJpec; ceMelHoe TMOoJoXKeHHe;, oOpa3oBaHue; mpodeccus U Apyras
uHpopMmarus. [loMuMO HaHHBIX CBEJIEHUH CYIIECTBYET M T€, YTO HAXOASTCS MOJ
0CcOo00H 3aIUTOM 3aKOHA: pacoBasi U HAllMOHAJIbHASI IPUHAJIC)KHOCTh; TTOJIUTUYECKUE
U PEJINTHO3HbIE YOEKICHHSI; COCTOSTHUE 3[I0POBBS, CBECHUS 00 MHTUMHOM XKU3HH, a
TaK)Ke OMOMETpUYECKHE IMEepCOHAIbHbIE JAaHHble Jula. CTOUT OTMETHTh, YTO

JICTaJIbHbBIN IEPCUCHDb CBCﬂeHHﬁ, OTHOCAINIUXCA K IICPCOHAIIBHBIM JaHHBIM, HC

! TMampikoBa D. A. KOHCTMTYIHMOHHOE NPaBO HAa HENPUKOCHOBEHHOCTh YACTHOM XKM3HHM (CPaBHUTENLHO-NPABOBOE
uccienoBanue): aBroped. Auce. ... KaHd. opu. Hayk. M, 2007. C. 12-14.

2 Vkas Ilpesumenta P® or 06.03.1997 Ne 188 (pex. or 13.07.2015) «O6 yreepxaeHuu IlepeuHs ceeieHwmii
KOH(HIeHIHaTbHOTO XapakTepay // Cobp. 3akoHomarensctea PO, 1997. Ne 10. Cr. 1127.

3 MepepanbHblii 3ak0H 0T 27.07.2006 Ne 152-D3 «O nepconanbHbIX qaHubix» // CoOp. 3akonoxarensctea P®, 2006. N
31 (1 a.). Cr. 3451.
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ABIIACTCA HCUCPIIBIBAIOIIHM. B CIIOPHBIX CHTyallUdaX JaHHBIC, HC HAIICAIINC

OTpaX€HUE B 3aKOHE, MOTYT ObITh MPHUPABHEHBI K MEPCOHAIBHBIM JaHHBIM IO
PELICHUIO Cy/1a.

3aKOHOJIATEIBCTBO YCTAaHABIMBAET, UTO 00pabOTKa MEPCOHAIBHBIX JIaHHBIX
JUIla BO3MOKHA TOJIBKO C TUCbMEHHOTO COTrjlacusi CyObeKTa MEPCOHANIBHBIX JIAHHBIX.
[lonyuareneM MEPCOHANBHBIX JAaHHBIX CYOBEKTa SBISIETCS ONEpaTop, B JIUIIC
KOTOPOTO MOXET BBICTYyNaTh TOCYJapCTBEHHBIM M MYHHUIMNAIbHBIA OpTraH,
IOPUIMYECKOEe WM (PU3MUECKOE JIMIO, YIOJHOMOYEHHOE O0eCnednBaTh 00paboTKy
MEePCOHANIbHBIX JaHHBIX. B cormacuu Ha 00paOOTKy MepCOHANbHBIX JaHHBIX JIOJKHA
coJiepKaThCsl MH(POpMaIUs HE TOJIBKO O JIAHHBIX CYOBhEKTa, HO U O HAaUMEHOBAaHUU U
aapece omeparopa, Iead o0pabOTKU TMEPCOHANBHBIX JaHHBIX, I[E€pEUYEHb
MEPCOHANIBHBIX JaHHBIX, HA KOTOPOE JIMIIO JAeT CBOE COTJIacue, OMMCAaHUE CIIOCOO0B
00paboTKU OmepaToOpoM IMOJYUYEHHBIX OT JIMIA MEPCOHAIBHBIX JaHHBIX, MEpPEUYEHb
JEUCTBUHN orepaTtopa C JIaHHBIMM TEPCOHAIBHBIMU JTaHHBIMHU, a TaKXXe CpPOK, Ha
KOTOpPBI CYOBEKT Jall CBOE corjlacue Ha OOpaOOTKy MEepCOHANbHBIX JAHHBIX U
cnoco0 oT3biBa JaHHOro corjacusa. [lomyduB OT cyObeKkTa corjlacue, OIeparop
00s13yeTcsl COXpaHUTh KOH(PUACHIIMAIHHOCTh MOJYUYEHHBIX MEPCOHATBHBIX JTaHHBIX
muna. OOsg3aHHOCTH omepaTopa o0ecrneyuBaTh O€30MacHOCTh JAHHBIX MOXET
MPOSIBIIATHCS B BBEJACHUU CHUCTEM 3alIUTHl MEPCOHAIBHBIX JAHHBIX C IMOMOIIBIO
mMUGPOBAIBHBIX  (KPUNTOTPAPUUECKUX) CPEACTB, CPEICTB  MPEJOTBPAICHUS
HECAHKIIMOHUPOBAHHOTO JOCTYMa, YTEYKU MH(OPMAIMK MO0 TEXHUYECKUM KaHaJlaM,
MPOrPaMMHO-TEXHUYECKUX BO3JCHCTBUN Ha TEXHUYECKHE CpelIcTBa 00paboTKU
TaHHBIX. B 3akoHe O MepCcOHANBHBIX TaHHBIX YCTAHOBJIEHO, YTO TpeOOBaHUSA K
3alUTe KOHPUIACHIIUATBHOCTH TIEPCOHANBHBIX JaHHBIX omnpenenser [IpaButenbcTBo
P®!. Jlannble TpeOOBaHMS HE JOJDKHBI IIPOTUBOPEUYUTH KiaccaM UH(OPMALMOHHON
CHUCTEMBbI, YCTAHOBJICHHMEM KOTOPBIX 3aHMMaeTCs oreparop. Takas KiaccUUKAIIUS
MOMOTAeT OIIEHUTh CTENEHb M XapaKTep HETaTUBHBIX TMOCJEACTBUN HapYIICHUS
WHOOPMAITMOHHBIX  CHUCTEM, MaKCUMaJIbHO  yMEHbIIAsg  pPUCK  YTEUKH

KOH(DHIeHIMaTbHON MHGOPMAIIMK O T€X UM UHBIX JTULAX.

! Tocranosnenue Mpasutensctea PO ot 01.11.2012 Ne 1119 «O6 yTBepiaeHnn TpeGOBAHMIA K 3ALIUTE TEPCOHATBHBIX

JIAHHBIX TIPU WX 00paboTKe B WHPOPMAIMOHHBIX CHCTEMax MEepCOHANBHBIX AaHHBIX» // CoOp. 3akoHOmaTensCcTBa PO,
2012. Ne 45. Cr. 6257.
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B Konctutyuun P® ycTaHOBjE€Ha 3alldTa HE TOJBKO YACTHOW >KM3HHU, HO U
CMEXHBIX OT HEE IPaB — 3allATa JUYHOU U CeMEWHOM TauHbl. [Ipeacrasisgercs, 4To
YacTHAsl >KU3Hb IMOIJIOLIACT MOHSATHS «JIMYHOM U CEMEHMHOM TalHBI», TaK Kak
CBEJICHUS O YaCTHOM KW3HU HE MCUEPIBIBAIOTCA CBEACHUSIMHU O JIMYHOU U CEMEUHOU
taiiHe. OHAKO JTAaHHBIC TIOHITHS UMEIOT CBOIO CIENU(HKY, MTOITOMY 3aKOHOAATEIb
CUMTACT HEOOXOMWMBIM BBIICTUTh WX HApSAy C HauOoJiee TMOJHBIM W OOIIUM
MOHATUEM «YacCTHasg XWU3Hb». [OBOpPSA O pasHUIE JUYHOW WU CEMEWHOW TalHblI,
HEOOXOJMMO OTMETUTh, YTO BO B3aWMOOTHOIIEHUSX MEXAY WICHAMH CEMbU
3a4acTyl0 TPYJIHO OINPEACIUTh JUYHYIO IPUHAMNICKHOCTh, MUMEHHO IO3TOMY B
Koncturyuuu P® BbIJIeIAIOTCS JBa IpaBa — MPaBO HA JIMYHYIO TallHy M MpaBO Ha
ceMelHyIo Talny,

[IpaBo Ha JWYHYIO TalHY CYIIECTBYET Yy Ka)KJIOTO Ye€JIOBEKa C poxiacHus. B
CBOIO OYEpelb OCHOBAHMUEM JUIsi BO3HUKHOBCHHMS CEMEWHOM TalHBI SBISETCS
perucTpaius 3aKOHHOTO Opaka MEXJly CyNpyramu, TaK k€ Kak U (akT pOJACTBEHHBIX
OTHOIIEHUN MEXIYy POAUTEISIMHU M AeTbMHU. COOTBETCTBEHHO, MOTEPHEBIIMM OT
HAPYLICHUS JIMYHOM TaWHBI BCETA BBICTYNACT OAWH YEJIOBEK, a MPU HAPYLICHUU
CEeMEUHOM TalHbl — HECKOJbKO JHI. YJEHBI CEMbH HE HECYT HOPUINYECCKOU
OTBETCTBEHHOCTHM 32 pa3lJIallCHWE CEMEWHOM TaWHbl, B TaKUX CIy4asx
OTBETCTBEHHOCTh JIMI[ MOKET OBbITh MCKJIIOUUTEIIBHO HPABCTBEHHOTO XapakTepa.
OTBETCTBEHHOCTH 3a pa3IJallleHUe JUYHOM M CEMEWHOW TalHbI BCET/a JOKHUTCA Ha
rOCYJapCTBEHHBIX CIIYXAIIUX: Cyleu, HoTapuycoB, coTpyaHUKoB 3AI'Ca m npyrux
Ui, npodeccusi KOTOPBIX IIPEAIoiaraeT BO3MOXKHOCTH PACKPBITHS JIMYHOH H
CEMENHOM TalHbl JoBepuTens. [IpuBeneHHbIe nMla HE MOTYT pasriiallaTh JUYHbIE U
CEMEMHBIC TalHbI JOBEPUTENIEH HaXe MOCJIE UX CMEPTU 34 UCKIIOUYEHUEM CIIy4aes,
YCTaHOBJIEHHBIX 3aKOHOM.

Takum o00pa3om, packpbiTue WHGOPMAIMU O YACTHOM >KM3HU TpaKIaH —
HEO0OXOIMMOCTh peauil cerofusHero BpeMenu. O0Opaiasch B rocy/1apCTBEHHBIE U
WHBIC YUPEXKICHHS, JIUIY HEOOXOIUMO MPENOCTABUTHh CBEJCHUS O CBOCH YaCTHOU

KU3HU IJI4 I/II[GHTI/I(i)I/IKaLII/II/I " CUCTCMATHU3allH €T0 IEPCOHAJIBHBIX JAHHBIX C TCJIBIO

1 Cwm.: Mutiykosa I'.A. TIpaBo Ha HEMPHKOCHOBEHHOCTb YaCTHO KH3HH KaK KOHCTHTYIIHOHHOE NPABO YeOBEKA 1
rpaxaaHuHa: aBToped. auc .... Kaua. opua. Hayk. Ekatepunoypr, 2005. C. 14.
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obOecrieueHus: OOIIECTBEHHOM Oe3omacHocTh. Takue, Ka3ajloch Obl, OyJIHHYHBIC
NEUCTBUS, SIBIISIOTCS KOCBEHHBIM HAapyIIEHHWEM IpaBa Ha HENPUKOCHOBEHHOCTH
YaCTHOM JKU3HHM, COXPAHEHUsA JIMYHOW M CEMEWHOW TalHbl YEJIOBEKA, KOTOPBIC
CaAHKITMOHUPYIOTCS WM HaANpsSMYyl0 TMpeanucaHbl rocyaapctBoM. HecmoTps Ha
MIPOTIOPITMOHAIEHOCTh PUCKOB, CJIOXKUBIIASACS CUTyallusi BHOBb JIEMOHCTPHUPYET
OTCYTCTBHE a0COIOTHOCTHA KOHCTUTYITMOHHBIX TIPAB M YKa3bIBAET HA HEOOXOIUMOCTh
MOJTYYeHUs] TapaHTUH M TIOBBIIIIEHHOTO YPOBHS 3allUThI OT T'OCYJIapCTBa C IIEJBIO
3ampera JaTbHEHUIIero BMENIaTeIbcTBa B YaCTHYIO KU3HB Tpaxaad. CyIIecTBYIONIYIO
HOPMATUBHYIO 0a3y, OOCCIEUYWBAIONIYI0 TapaHTUM M 3allUTy OT aKTHUBHOIO
BMEIIATEILCTBA T'OCYJapCTBa, HENB3S Ha3BaTh JOCTAaTOYHOH U 3P PEKTUBHO
JNeucTByIoed, XoTs Obl motoMmy, uto B Poccuum B oTiauyMe OT OOJIBIIMHCTBA
Pa3BUTBIX CTPaH HET CaMOCTOSITEIBLHOI'O 3aKOHA O HEMPUKOCHOBEHHOCTH YaCTHOM
’KU3HU W 3alIUTE NEPCOHANBbHON nHpopMmanuul. DTO MOATBEPKAAETCS MHOKECTBOM
Jel, OCHOBHBIM CIIOPOM B  KOTOPBIX SIBJISETCS CTCNCHb JIOIMYCTUMOCTH
BMEIIATEILCTBA TOCYyJapCcTBa B YAaCTHYH KH3Hb Jjuna (H-p, OmnpenencHue
BepxoHoro cyma Ne 310-DC17-8463, Ompenenenne BepxoBHoro cyma Ne 25-
AllY14-19 u np.), B ToM uucie W mpakTukoil EBpomeiickoro cyna mo mpaBam

yenoBeka (H-p, Pemenue no neny «lllumooiioc npotus Poccumn» u ap.).

1.2. PacnipocTpaHeHue CBeeHHUIl, CBSI3AHHBIX ¢ NPOdeccHOHAIbHOI 1
KOMMEP4YeCKO 1eATeIbHOCTbIO

B Bemmeynomsinytom Ykasze Ilpesunenta PO Ne 188 B mepeune cBeneHuit
KOH(HMICHIIMATIBHOTO XapaKTepa MOMHUMO MEPCOHANBHBIX JAHHBIX TAKXKE COACPIKATCS
Takhe MOHATUS KaK mpodeccroHanbHas U KOMMeEpYecKas TaiiHa. 3aKOHOJaTelh He
JIaeT JETATbHON XapaKTEPUCTUKU JAHHBIM MOHATHUSIM, ONIPECISAS JUIIb UX TPAHUILIbI.
Tak, mpodeccuonanbHasi TaliHa — 3TO CBENICHHUA, CBSI3aHHBIE C MPOdeCcCHOHATHHON
JESATENBPHOCTBIO, JOCTYIl K KOTOpbIM orpanndeH Koncturyumen PD u npyrumu
dbenepanbHBIMUA 3aKOHaMH, a TOJ KOMMEPYECKOW TaWHOW COIrJIacHO 3aKOHY CTOUT

IMIOHUMATb CBCACHHA, B CBOIO OUCPCAb CBA3AHHEBIC C KOMMepquKOﬁ ACATCIBbHOCTBIO,

! Adanacbea O.B. TIpaBo Ha HENPUKOCHOBEHHOCTh YACTHOM 5KU3HU. YKPEILISET JIM €r0 3aKOH O TIEPCOHANIBHBIX
nmaHHbIX? // OOIIEeCTBEeHHBIC HAYKH B COBpeMeHHOCTh, 2011. Ne 6. C. 76-88.
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AOCTYII K KOTOPBIM OIr'paHUYCH B COOTBCTCTBUU C rpa)KIIaHCKI/IM KOACKCOM M MHBIMU

denepanbubiMu 3akoHamul. CTaBs B IPOTHMBOBEC KOHCTUTYLMOHHOMY MpaBy Ha
pacripocTpaHeHrue nHGOpMaIun, 3aKperieHHOMY B yacT 4 cratbu 29 Konctutynuu
P®, Takue oOTekaeMo CcQOpPMYIMpPOBAHHBIE TOHATHS, 3aKOHOJATENb BHOBb
MOPOKTACT HESICHOCTh B TOM, KaKW€ CBEJICHUS CUYUTATh KOH(MUICHIIMATLHBIMH, a
Kakue — HeT. Takasg HeonpeaeaeHHOCTh MOATBEPKIAECTCI MHOTOYMCIECHHOU
CyleOHOM MpaKkTUKOW, TA€ CyAbsi, HE HMEes E€IUHOTO JIETAIBHOTO TOJIKOBAHUSA,
CaMOCTOSITENIFHO ~ OMpEENsIeT, KaKue CBEACHHUS CUUTaTh KOH(HIECHIIMATBHON
unpopmarueit. IlpeacraBisercs, 4TO OJHUM M3 BO3MOMKHBIX PEIICHUNA JTaHHOU
npoOJeMbl SIBIISTIOCH OBl CO3JaHME E€AMHOTO TMEpPEYHs TaK Ha3bIBAEMbBIX TalH
NpO(ECCHOHATIBHOTO M KOMMEPYECKOro XapakTepa, 4TO CMOIJVIO Obl MPUBECTU
CyleOHYI0 MPaKTHKy K €IMHOOOpa3uio, a TakXKe I[OMOYb JIMIIAaM, Ybe MpPaBO Ha
pacrpocTpaHeHre nHpopmaIuu ObLUIO HAPYIIEHO.

[Ipoananu3upoBaB 3aKOHOJATEILHYIO 0a3y, CYUTAEM HEOOXOAUMBIM (B paMKax
JTAHHOTO MCCIICIOBAHUS) OCTAHOBUTHCA Ha CIEAYIONIMX BUJAX MPOPECCUOHAIBHON U
KOMMEPYECKON TalHBI:

— Bpauebnas mauna. Cornacuo ®enepanbHomy 3akoHy ot 21.11.2011 Ne 323-
@3 «O06 ocHOBax OXpaHbl 310pOBbs rpaxaaH B PDy» BpaueOHYIO TaillHy COCTABIISIIOT
cBelieHus1 0 (akTe oOpalieHusl rpakJIaHhHA 32 OKa3aHHEM MEIHUIIMHCKOW MOMOIIH,
COCTOSIHUM €T0 3[I0pOBbSl M JUAarHO3€ U HHBIE CBEICHUS, MOJYyYEHHBIE MPU €ro
MEIUIMHCKOM 00CIIeI0BaHuK 1 JeueHnn®. Hapsamy ¢ moHsTueM «BpaucOHas TaiiHay
B JIOKTPMHE TaKXe MCIOIb3YETCAd TOHATUE «MEIMIMHCKAs TalHa», OJHAKO
CYILIECTBEHHBIX Pa3JIMUMi MEXAY 3THUMU MOHATHUSIMU HET. K mpumepy, 3HAMEHUTBIN
y4eHbIl B oOsiactu yrojoBHoro mporecca M. JI. Ilerpyxun He pasnensul JaHHBIC
IOHATUS, WCIONb3yS KX B CBOUX TPyJaX Kak CHHOHUMBIS., MOXHO JIUIIb
MPEANOJIOKUTh, YTO JieralibHas GOpMyJIHUpOBKa «BpaueOHas TaifHa» OoJiee
npaBWIbHa, TaK KaKk TAlUMEHT JIOBEpsSeT  KOH(MUICHIIMATbHBIE  JTaHHBIC

HCTIOCPCACTBCHHO Bpa1y, d HC BCEM MCAUIIMHCKHUM pa6OTHI/IKaM.

! Vka3 Ipesugenta P® or 06.03.1997 Ne 188 (pem. or 13.07.2015) «O6 yrBepxnenuu Ilepedns cBeaeHmii
KOH(HIeHIHAIBHOTO XapakTepa» // Cobp. 3akoHoaatenscTBa PO, 1997. Ne 10. Cr. 1127.

2 Co0Op. 3akonogarensctea PD, 2011. Ne48. Cr. 6724.

3 Terpyxun W.JI. JIuuHas su3Hb: Opejeibl BMelaTensera. M.: FOpua. nmut-pa, 1989. C. 24-39.
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Pasrnamenue koHpuUASHIMANIBHON HH(pOpPMAIIUKU BpayaMud HE3aKOHHO Jaxe

MOCJIE CMEpPTU YEJOBEKa, 32 HMCKIIOYEHHUEM TEeX CIIy4aeB, KOrja O BO3MOKHOCTHU
pasriameHus JaHHOW WHGOpMaIu ObUIO YIMOMSHYTO B 3aBemaHuu marueHTa. C
MMCbMEHHOIO COTJIacHsl MallMeHTa WM €r0 3aKOHHOTO MPECTAaBUTENS MEIUIIMHCKUN
pabOTHUK MOXXET TPEIOCTABUTH CBEACHUS, COCTABJISAIONIME BpauyeOHYIO TalHY.
Pasrnamenue nadopmarmu 6€3 MMCBMEHHOTO COTJIaCcHs BO3MOXKHO TAKKE B CIIyJasiX
HEBO3MOKHOCTH TMAllMEHTa BBIPA3UTh CBOIO BOJIO [JIsi MHGOPMHUPOBAHUSA €rO
3aKOHHBIX MPEIACTABUTEIICH; MPU YTPo3€ paclpOCTPAHECHUS YCTAHOBJICHHBIX 3aKOHOM
3a00jIeBaHUM; [0 3alpocy OPraHOB BHYTPEHHHX [I€J, BEIYIIUX YTOJIOBHOE
MpPECIEAOBAHUE W MHBIE BUIbl PO3BICKHON NESITENBHOCTH, a TaKXke B IENIX
MH(MOPMHUPOBAHUSI OPTAHOB BHYTPEHHHUX JI€JI, €CIM €CThb BCE OCHOBAHMS I0JIarath,
YTO BpPEJl 3I0POBBIO MAIMEHTA IPUUMHEH B PE3YJIbTAaTE€ MPOTUBONPABHBIX JIEWCTBUN;
Ipd  OKa3aHUM  MEJAUIMHCKOM  MOMOIIM  HECOBEPIICHHOJIETHEMY IS
MH(MOPMUPOBAHUS €r0 POJUTENICH WM MHBIX 3aKOHHBIX IMPEJCTABUTENCH; B ILIENISIX
MIPOBEICHUS] BOCHHO-Bpaue€OHOM SKCIEPTHU3bI; B LEJIAX PACCiIeIOBaHUS HECUACTHOIO
cCiyyas Ha TPOU3ZBOACTBE M MpOdEeCCHOHAIBHOTO 3a0oJjieBaHUs; TpU OOMEHE
uHdopMaImenn MEIUIIMHCKUMU OpTraHu3allisAMH;, B IEISX ydeTa M KOHTPOJA B
CHUCTEME 00s3aTeIbHOTO COLMAIBHOTO CTPAXOBAaHUSI U OCYILECTBICHUS KOHTPOJIS
Ka4ecTBa U 6€30MaCHOCTH MEIULUHCKOM 1eATeIbHOCTH .,

— Horapuanehas Taiina. CornacHo «OcHOBaM 3aKoHOAAaTeNbCTBA Poccuiickoit
deneparuu 0 HOTapUaTe»? HOTApUYC O0sI3aH XPAHUTh B TailHE CBEIECHUS, KOTOPHIC
CTaJIM €My WU3BECTHBI B CBS3HM C OCYIIECTBICHUEM MPOGECCUOHAIBHON JESITEIIbHOCTH
(a. 2 ctr. 16 OcHoB). OcBOOOXKAECHUE OT HOTAPUATHLHON TaWHBI BO3MOKHO JIMIIb TT0
PEIICHHIO CyJa, €CIU MPOTUB HOTapHyca BO30YKIEHO YTOJIOBHOE JEJNIO, CBSI3aHHOE C
OCYIIIECTBJICHHUEM UM €T0 MPO(PecCHOHATBEHOM NeITeNbHOCTH (4. 2 cT. 16 OCHOB).

CBenieHUsT O COBEPIIEHHBIX HOTApUAIBHBIX JEHCTBUSX BBIAAIOTCS TOJIBKO TIO
TpeOOBAHMIO CyJ1a, TPOKYPATypPhI, OPTaHOB CJICJICTBUS B CBS3U C HAXOSAITUMUCS B HX

IMPOU3BOACTBEC YI'OJOBHBIMH, I'PaAXKIAHCKHMHU WX aJMHUHUCTPATUBHBIMH JCJIaMH, a

! Cm.mogpoGuee: 1. 4 ct. 13 ®@epepanbroro 3akona ot 21.11.2011 Ne 323-03 «O6 0CHOBaX OXPaHBI 3[I0POBbSI TPAXKIAH
B Poccuiickoit denepaunun».
2 Poccuiickas razera, Ne 49, 13.03.1993.
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TaKXKE IIO TpC6OBaHI/II-0 Cy,ZIe6HI>IX HpPICTaBOB-I/ICHOHHI/ITCJIeﬁ B CBiA3U C

HaXOJAIIMMUCS B UX MPOU3BOJICTBE MaTEpUAIaMU 10 UCTIOJTHEHUIO MCTIOJIHUTEIbHBIX
JOKYMEHTOB, II0 3ampocaM OpraHa, OCYIIECTBIIIOMIETO TOCY/IApPCTBEHHYIO
PETUCTPALMIO FOPUINYECKUX JIUI] U UHAUBUAYAIbHBIX MPEANPUHUMATENICH, B CBS3H C
TOCyJapCTBEHHOM PEruCTpallMed W IO 3ampocaM OPraHoB, MPEIOCTAaBIAIOIINAX
TOCYyapCTBEHHBIC U MYHUIIMNIAJIBHBIC YCIYTH U MCIOJHSAIOIIMX TOCYIapCTBEHHBIE U
MyHULIMNQIbHBIE (YHKIIMKA W  HOTapUYyCOB B CBSI3M C  COBEPIIACMBIMU
HOTapUaIbHBIMU AeHCTBUSAMU (4. 2 cT. 5 OCHOB).

CTOUT OTMETHUTh, UTO CYObEKTaMH HOTAPUAIBHOW TalHBI SBISETCS HE TOJIBKO
HOTapuyc, a Bce JuIa, paborarliye B HoTapuaibHOH KoHTOpe. Y. 1 cT. 5 OcHOB
3amnpelraeT HoTapuycam U IPyruM pabOTHUKAM HOTapHalbHON KOHTOPBI PaCKpPhIBATh
KOH(HUIEHIIUAIbHBIC CBEJACHUSA O KIMEHTE Ja)Xe IIOCIe €ro CMEPTH, a TakxKe
MPElyCMAaTPUBAET OTBETCTBEHHOCTh 3a PACKPBITHE HOTAPUAIBHOW TaWHBI IOCIE
YBOJIBHEHUSI WU CJI0KEHUS TTOJTHOMOYMH.

3aKpbITOro MEPEUHs CBEJCHMM, OTHOCAIIMXCSI K HOTapUaIbHOW TallHE, a TaK»XKe
MEpbl W TAPAHTUM HX 3alUATHI JICUCTBYIOIIMM 3aKOHOM HE MPEAyCMOTpPEHBI. B
npoekTe ¢eaepanbHOro 3akoHa «(O HOTapuare W HOTApUAIBHOM JESATEILHOCTH B
Poccuiickont ®denepaunn» CONEPKUTCS PAL  CTATE€M, PACKPBHIBAOIIMX CYTh
HOTApUAIBHOMU TaitHel'. Tak, BIJCICHDI B KaTErOpuu CBEJICHUM, KOTOPbIE MOYKHO
CUMTATh KOH(OUICHIIMATBHBIMU — «CBEACHUS, COCTABJIAIONINE HOTAPHAIBHYIO TalHY»
U «CBEIECHUS OTPAHUYEHHOrO JO0CTymna». MHOrMe y4eHbIe YK€ Ha JaHHOM 3Tare
CUMTAIOT JCJICHUE HEKOPPEKTHBIM, OTMEYas, YTO «CBEICHHS, COCTABJISIOIINEC
HOTApUAJIbHYI0 TaWHYy» OJHOBPEMEHHO SBJSIIOTCS «CBEICHUAMU OTPAHUYCHHOTO
noctynay. ['maBHOe pa3iuyue JaHHBIX KaTEropuid — MOPSIOK COOOIIEHUSI CBEICHUM,
OJIHAKO TIPOEKT 3aKOHAa HE OOBSACHAET, KaK DJTOT TOPSAIOK peanusyerca. Ha
CErOAHSIIHUN JIEHb B POCCUMCKOM 3aKOHOJATEJIbCTBE HE CYIIECTBYET aHAJIOTMYHOMN
MOJIEJIH, TTO3BOJISIONIMKN MPOCIEIUTh PeaTn3alnio COOOIEeHUsT KOH(MDUICHITUATBHBIX
CBEJICHUN 3asBUTENEeM. Tak, TIONydeHHE KOH(PUACHIIMAIBHBIX CBEJACHUN U
coOJIIOICHUE HOTapUaJlbHOM TalHBI 3aBUCUT OT OTHOIICHHM C KOHKPETHBIM

3asBUTCIICM, TaK KakK, CCJIM 3adBUTCIIb CIICHHUAJIBHO HC YKa3bIBACT, YTO CBCACHUSI,

! IMpoekt nmoxrorosner Muntocrom Poccun (ue BreceH B I'/] @C PO, tekcr no cocrosiauio Ha 17.09.2013)
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COO6H.I&CMBIC HOTApHuycCy, ABJISIOTCA KOH(i)I/II[eHHI/IaHBHLIMI/I, TO IIPaBOMECPHO CUMUTATD,

YTO OHHM HE COCTABJIAIOT HOTAPHAIBHYIO TaliHy?,

Takum 00pa3om, BONPOC O CYIIHOCTH HOTApUATLHOW TaWHBI W PA3HUIBI,
COCTaBISIFOIIMX €€ KaTeropuil, OCTAETCA OTKPBITHIM, TaKk Kak HU B OCHOBax, HU B
HOBOM IPOEKTE (peepaibHOTO 3aKOHA YETKOTO OMPECIICHUsI HOTAPUAIbHON TaillHbI
Y €€ TapaHTUM HAWTH HE YIAeTCs.

— Aoeoxkamckaa matina. HopmatuBHas 0a3a, peryaupyromas ajaBOKaTCKYIO
JeSITEIbHOCTh, 3HAYUTENbHO IIUpe, 4YeM 0a3a, peryiupyromas HOTapUaTbHYIO
neaTreNlbHOCTb. C 3TUM CBSI3aHO M CHHXKEHUE HEOIPEIEIEHHOCTH OTHOCUTEIBHO
BOIIPOCOB O CYIIHOCTH, PEryJUMPOBaHUM M 3aLIUTE aJABOKATCKON TaiHbl. CoriacHo
denepanpHoMy 3aK0oHY OT 31.05.2002 Ne 63-D3 «O06 agBOKAaTCKOU AEATEIHHOCTH U

2 [om agBOKATCKOM TaiHOM MOHMMAIOTCS

anBokarype B Poccuiickoir Penepaunmn»
JT00bIE CBEJEHUS, CBS3aHHBIE C OKA3aHUEM aJBOKAaTOM IOPUIUYECKON MOMOIIU
cBoeMy JnoBeputento (4. 1 cT. 8 3akoHa). AIBOKAaT HE MOXET OBITh JIOMPOIICH B
KauecTBE CBHUJIETENS IO JIETy CBOETrO JOBEPUTENS U MPU 0OCTOATEIbCTBAX, CTABIINX
€My HU3BECTHBIM IPHU OCYIIECTBICHUHN CBOEH MPoheCCUOHABHON AesTeNbHOCTH (4. 2
cT. 8 3akona). I[IpoBeneHuss oOMEPATUBHO-PO3BICKHBIX MEPONPHUSATHN U HHBIX
CIIEICTBEHHBIX JCHCTBUH B JKWAJIOM WIH CIy>)KEOHOM TIOMEUIEHUU aJBOKara
JOMYCTUMO TOJIBKO MPU HAIMYUU CyeOHOr0 pemenus (4. 3 cr. 8 3akoHa).

Mexnay  aIBOKaTOM M JIOBEpUTEIEM  HMEET  MECTO  IIOBEPEHHOE
IIPAaBOOTHOIIEHUE, a HE TOJBKO NPABOOTHOLICHHWS IO BOMNPOCY OKa3aHUsA
KBTM(PUITUPOBAHHON ropuandeckord momoru. OO0sS3aHHOCTh aJlBOKaTa XpaHUTh
KOH(UICHIIMAIBHBIE CBEJICHUSI O CBOEM JOBEPUTENE — 3TO HE MPOCTO OOS3aHHOCTb,
BO3HMKAIOIIAasi W3  COrJameHuss o0  OKa3aHuW  IOPUAMYECKOM  MOMOIIIH.

Hepasrnamenue xoHpuaeHIIMaIbHOM WHGOPMAIIMM O KIHEHTE O0ecredynuBaeT

HMMYHUTCET KIIMCHTA, IMOJ KOTOPBIM MHOI'MC YYCHBIC ITOHHMAIOT ocoboe ITpaBOBOC

! Bonmuunckas H.K. HotapuanbHas TaiiHa 1 pexumbl ee KoHpUaeHIMaibsHocTH // HoTapuanbhblil BecTHuk, 2013, Ne 4,
C. 34-35.

2 Co0p. 3akoHOHatenbcTBa PO, 2002. Ne 23. Cr. 2102.
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COCTOSHNE HCIIPUKOCHOBCHHOCTHU IIpaB U MHTCPECOB JOBCPUTECIIA IIPHU O6paH_I€HI/II/I K

aJIBOKATY IS TIOJYYEHUs KB (DUIUPOBAHHOMN IOPUIMIECKOM ITIOMOIIHY,

AnBoKaTcKas TaiilHa — HauOoJjee ysA3BUMash KaTeropus NpoQecCHOHATbHBIX
TallH, O 4Ye€M CBUJCTEIbCTBYIOT MHOTOYMCIIEHHbIE OOpaIleHusi MpeacTaBUTeNeh
aJBoKaTckoro coodmectsa B KoHctuTynuonssiii cyn PO u EBponeiickuii cya mo
npaBaM 4denoBeka. Tak, B 2015 Konctutyuronssiii cyq PO noctaHoBuMII, 4TO OOBICK
MOMEIICHHM, T/Ie aJBOKAT OCYIIECTBIISIET CBOIO MPO(PECCUOHAIBHYIO ACSTEIBHOCTD,
BO3MOYKEH TOJIBKO IIPU YE€TKON PErIaMEHTAIME 1 000CHOBAHUM IIPOLEAYPHI 00BICKaZ,
B u3BectHoM aene EBpomnelickoro cyna mo npaBaM uenoBeka «fOaunkas um apyrue
npotuB Poccuiickoit ®Depepannm» 3asBUTEIN TakkKe O00XKaTOBaIM HE3aKOHHBIN
OOBICK M H3BITHE BCEX KOMIIBIOTEPHBIX YCTPOMCTB Kosuieruu. Cyn mpHU3HAN, 4TO
IOCTAHOBJICHUE O MPOBEACHUU OOBICKA OBLIO C(HOPMYIMPOBAHO HEONPEIEIIEHHO, HE
laBasi ACHBIX OOBACHEHHUM IEHCTBUAM IIPEICTABUTENEH OPraHOB BHYTPEHHMX JETT",

— Kommepueckas maiina. Cornacio @enepanpsHoMy 3akoHy oT 29.07.2004 No
98-®3 «O KoMMepyecKoil TaliHe»*® KOMMepuecKas ~TallHA —  PEXKHUM
KOH(QUIEHIIUATIBHOCTH  MH(OpMalUKM, TMO3BOJSIONIMN ee  o0najaTento  MOpu
CYUIECTBYIOIIUX BO3MOXHBIX OOCTOSITENILCTBAX YBEJIWYUTHh JOXOJbl, H30€KaTh
HEONPAaBJAHHBIX PACXO0B, COXPAHUTH MOJIOKEHUE HA PHIHKE TOBAPOB, pabOT, yCIyr
WJIM MIOJYYUTh UHYI0 KOMMEPYECKYIO BhIroy (CT. 3 3aKoHa).

Coxpanenne KOHGUIACHIIMATHLHOW UHPOPMAIIMK O NEITEIbHOCTH KOMITAHUMA —
BAKHBIA ACIIEKT €€ YCIIEIIHOrO0 CylmeCcTBOBaHMA. K HMM OTHOCAT IUIaHBI Pa3BUTHS,
TJIaHbI 3aKYIOK, COBITA U MPOJIaXK, METOJIbI U TEXHOJIOTUHU MTPOU3BOJICTBA; CBEJICHUS O
CTEUKXOJIIEpaXx M KOHTPAreHTax; TEKyLlhe SKOHOMUYECKHUE IOKAa3aTeId KOMITAHUHU.
OngHako CymIeCTBYeT NIEpEYEHb CBEICHMM, KOTOpPblE HE MOTYT BXOIWUTH B

KOMMEPYECKYI0 TallHy H JIOJDKHBI OBITh B OTKPBITOM JOCTYIE: y4YpEeAUTEIIbHbBIE

lcm, Hanpumep: [Tunumenko FO. C. AnBokaTckas TaiiHa: TEOpHUs U MpaBUIIa €€ peanu3aiuu: apToped. qucc. ... JTOKT.
1opua. Hayk. M., 2009. C. 19-20.

2 Tlocranoenenne Koncrurynmonnoro Cyna P® or 17.12.2015 Ne 33-11 «Ilo jieny o NpOBEpKe KOHCTUTYLMOHHOCTH
MyHKTAa 7 4YacTH BTOPOM cTaTbu 29, yacTH ueTBEpTOH cTaTbu 165 u dvacTu mepBoi craTbu 182 VYrojnoBHO-
nporeccyaabHOr0 Kojekca Poccuiickort deneparuu B cBsi3u ¢ kanoboit rpaxnman A.B. bamsna, M.C. [I3t006I u
npyrux»// Bectauk Koncturynmonnoro Cyna P®, 2016. Ne 2.

3 Mocranosnenne ECTTY ot 12.02.2015 «Jleno «MOauukas u apyrue (Yuditskaya and Others) npotus Poccuiickoii
Denepanum» (kanoba Ne 5678/06)// Bromterens Esponeiickoro Cyna mo npasam desnoBeka, 2016. Ne 1.

4 Co0p. 3akoHomaTenbcTBa PO, 2004, Ne 32. Cr. 3283.
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JOKYMCHTBI, PCKHUM (I)YHKHI/IOHI/IPOBB.HI/I}I IMPOn3BOACTBA, YHMCIICHHOCTHL MW COCTaB

paboTHUKOB, MHGOpMaIHs 00 YCIOBHUSIX TPyAa M CUCTEME €ro OIUlaThl, MOKa3aTeNlu
MPOU3BOJICTBEHHOTO TPaBMaTU3Ma U IPYrUe CBEJICHMUS, IEPEUHCICHHBIE B 3aKOHE (CT.
5 3akoHa).

JIisi HenomyIeHusT pasTialieHus] W PACcpPOCTPaHCHHs] KOH(HICHIIMATBHBIX
CBEJICHUHN, COCTABJIAIONIMX KOMMEPYECKYI0 TaiHYy, HEO0OXOAMMO 00eCIeunuTh
HaJIM4YM€ YCTABOB WM JPYTUX JOKYMEHTOB, 3aKpEIUISIOMIUX [OJOXKEHUS O
KOMMEpPYECKON TailHe M OTBETCTBEHHOCTH 3a €€ pasrjalieHue, W JOOUTHCS
O3HAKOMJICHUSI BCEX PA0OTHHMKOB C JAHHBIMHM IMPaBWJIAMU W 3aKOHOM, YKa3aHHOM
BbIIIe. JlaHHBIE MEpBI MOBBICAT YOPEKTUBHOCTD (PYHKITMOHUPOBAHUS OpPTaHHU3aIUH, a
TaKKe€ TMOCIOCOOCTBYIOT TMOJHATHIO KOPHIOPATHUBHOTO JyXa M HEAOMYIIECHUS
«YTEUYKW» KOH(UIECHIIMATLHON HHPOPMAIIUH.

Takum o0Opazom, pacnpoCTpaHEHUE CBEJICHUM, COCTaBJISFOIIUX
poeCCUOHATIBHYIO U KOMMEPYECKYIO TailHy, SBISETCS MPOTUBO3AKOHHBIM, O YeM
CBUJIETEIHCTBYET HAIMYME HOPMATUBHOM 0a3bl I KaXkJI0T0 PACKPHITOTO BHJIa TalH.
Opnako 3akoHoJaTenbHas 0a3a OTHOCUTEIBHO JAHHOIO BOMNPOCAa HE JOCTATOYHO
pa3BUTa: UMEETCS MHOXKECTBO MPOOETOB M HENOYETOB, CBSI3aHHBIX C HEYETKOCTHIO
GOpMYyJIMPOBOK M OTCYTCTBHEM pEalbHbIX MEXAHU3MOB 3alllUTHl  JaHHBIX
KOH(UIECHIIUAJIBHBIX CBEJIEHUM, YTO BIOCIEICTBUM BHITEKAET B MACCOBYIO MPAKTUKY
HapylIeHUH, CBSI3aHHBIX C paCIpPOCTPAHEHHEM  CBEICHUH, COCTAaBIISIONIUX

IpOo(heCCHOHATIBHYIO U KOMMEPUYECKYIO TalHYy.

1.3. PacnpocTpanenue undopmanuu B cepe MHTELIEKTYAJILHOM
COOCTBEHHOCTH

Ocaelias BOmpoc pacnpocTpaHeHus: HHpopManuu B chepe HHTEIIIEKTyaTbHOMU
COOCTBEHHOCTH, BaXKHO IMPOAHAJIU3UPOBATH pasliesieHne cepbl UHTEIUICKTYaIbHOM
COOCTBEHHOCTU Ha 00JIACTH aBTOPCKOTO MpaBa U MPOMBIIIJIEHHOW COOCTBEHHOCTH.

K aBTOpCcKHM mpaBaM OTHOCSATCS MHTEJUIEKTyallbHbIE TIpaBa Ha MPOU3BEICHUS
HayKH, JUTEpaTypbl M HCKyccTBa. OHM BO3HUKAIOT Y aBTOpa M COABTOPOB MpHU
CO3/IaHUU TPOU3BEACHUS HCKyCCTBa. | paxkmaHckui kojekc P® 3akperuiser mpasa

aBTOpa IMPOU3BCACHHA KakK JINYHBIC HCUMYIICCTBCHHEIC. 3aKOHOJIaT€J'IB
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MNOAYCPKUBACT, YTO AAHHBLIC ITpaBa OTHOCATCA TOJIBKO K aBTOPY — CAWHCTBCHHOMY

JUIly, KOTOPO€ MOKET PEaju30BbIBaTh UX B MOJHOM Mepe. Bnpouem, mHoraa oHu
MOTYT OBITh pe€aM30BaHbl TPETHBHMMH JIMIAMHU C corjacus asTopa. Hampumep,
aBTOPCKMMHU  IIpaBaMM  MOJKET  IOJb30BaThbCS  M3JaTelb,  MOJYYUBIIHMA
COOTBETCTBYIOIIYIO JIMIEH3HIO OT aBTOpal,

I'paxxnanckuii konekc P@® ycraHaBiIMBaeT, 4yTO MNPaBO Ha OOHAPOJOBAHHE
MPOU3BEJCHUS MIPUHAIJICKUT €ro aBTOpy, TO €CTh 0e3 corjlacus aBTOpa HUKTO HE
MOXET cJieJaTh MPOU3BEACHUE JOCTYNHBIM JUIsl BCEOOLIEro CBEACHHS IyTEM
OIyOJIMKOBAHUS, MYOJIMYHOIO HUCIOJIHEHUS, MyOJUYHOro IMOKas3a, COOOILIEHUEM B
abup WIM JPYrUM M3BECTHBIM crocoOoMm. Ecmu mnpousBeneHue He ObLIO
OOHApOJIOBAHO MPHU >KU3HM aBTOPA, TO OHO MOXET OBITh OOHAPOJIOBAHO JIMIIOM,
YHACJEIOBABIINM HCKJIOYUTEIBHOE MPABO HA JIAHHOE MPOU3BEIICHHE TOJIBKO B TOM
cilly4yae, €CJId 3TO HE IPOTUBOPEYHUT BOJM aBTOpA MPOM3BEICHHS, BBHIPAXKEHHOW B
MHUChbMEHHON (popMe B 3aBelllaHHMM, JHEBHUKAX W JPyrux uctouHukax (cr. 1268 'K
P®). UcknrountenbHoe NpaBo Ha OOHAPOJOBAHUE MPOU3ZBEIACHUS TOCIE CMEPTU
aBTopa He OeccpouHo. Ilonb30BaThCs JAaHHBIM TIPABOM MOKHO B TEUYEHUE
CEMHJIECATH JIET Mocie oOHapoAOBaHUs npousBeAeHUs. 1o ncTeueHnn ceMuaecsTi
JeT W OOHApoJIOBaHHbIE, W HEOOHAPOJOBAaHHBIE MPOU3BEIACHUS TNEPEXOAIT B
0O0IIIECTBEHHOE JOCTOSHUE.

HecmoTpst Ha coxpaHeHHE II€JIOCTHOCTH HPOM3BEICHUS W aBTOPCTBA,
MPOU3BEJCHUS, KOTOpbIE MEpPEluId B pPa3psii OOIIECTBEHHOTO TOCTOSHHS, MOTYT
CBOOOJTHO HCIIOJIB30BAaThCS JIOOBIM JUIIOM. Pacmpoctpanenue uHGOpMAIMU O
JAHHBIX TIPOM3BEACHUSX, WX MyOJUKAIUAX, MyOJUYHOE WCIOJHEHHE U TOKa3
paspemiaeTcsi 0€3 4bero-iMbo corjacusi W BBIILIATHI aBTOPCKOTO BO3HATPAXKICHHUS.
3aKoHOJATEb BBIAEISAET €IMHCTBEHHOE OTPAHUYCHHE JI POU3BECHUM, MTOMABIINX
B KaTErOpHUIO «OOIECTBEHHOE NOCTOsIHUEY. [JaHHOEe OorpaHUyYeHne pacnpocTpaHseTcs
TOJIbKO Ha HEOOHapoJoBaHHbIE Mpou3BeneHus. [lo aHamorum ¢ yHacieqOoBaHHBIM

HCKIIIOUUTCJIBHBIM IIpABOM Ha IIPOU3BCIACHUC O6HapOI[0BaHI/Ie HC Ppa3pCiacTtcia B

! Mouumanme aBTopckoro mpasa u cMexHbIX npas. Ily6mukamus BOUC Ne 909(R), 2016 // DTOT HOKyMEHT ¢
caiita http://www.wipo.int (gata o6pamtenus 29 anpesnst 2019 r.).


https://clck.yandex.ru/redir/nWO_r1F33ck?data=NnBZTWRhdFZKOHRaTENSMFc4S0VQTEM5czZUSGlJXzYwTTYzSmtTczlCX1BDUHVMSHd3WW9TRkdoMmpUTEowaFRMNW9xOFZCVktJcGs0Z21ORzhoanV5VWllSWtiQW5HR2lXbTMzaEs0VWNORTlXS0xJQUhRbjA4cmNhaV84VnhJbFF6X2dxVXpISzhvMHdjd2M4QkRsRzlXd0F2eVFSVw&b64e=2&sign=f3dd5aecf9465c29c7b381570e9a51b8&keyno=17
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cj1y4dac, Koraa 1mpHu >XU3HU aBTOpP B MMMCbMEHHOM (bopMe BbIpa3nil CBOC HCKCIIAHHUC Ha

oOHapo/I0BaHKE MPOU3BE/ICHUS B 3aBEIIaHUH, THEBHUKAX U IPYTUX UCTOYHUKAX.

Bo3Bpamiasice kK BoOmpocy O pacupocTpaHeHHuM WH(popManuu B 00JacTu
MPOMBIIIUIEHHONW COOCTBEHHOCTHU, HENb3s HE YMOMSHYTh, YTO MOCJIEAHUM ITYHKTOM
nepeyHsi CBEJACHUM KOH(PHUACHIMATBHOTO XapakTepa, BKIIOYCHHBIM B YKa3
[Tpesunenta PO Ne 188, sBIAIOTCS CBENEHHUS O CYNTHOCTH HW300pETECHHSI, TOJIC3HOU
MOJIeJIA WJIA TPOMBIIIIEHHOTO 00pa3ia 10 opUIMaIbHON MyOIuKauu HHPpOopMaluu
o Hux. [IpeacraBnsiercsi, YTO BCE 3TH MOHATHUS SBISIOTCS COCTABJISIOIIMMHU OJIHOTO
cOOMpaTEeIbHOTO MOHATUSL — MaTEeHTHAas TaiiHa. POpMyIHpPOBKA «MaTEeHTHas TaillHa»
ABJISIETCA CKOpEE NOKTPUHAIBHOW, YE€M JIETaJbHOM, TaK KaK HA CErOJIHSIIHUMN JICHb
3aKOHOJATENb (PAKTHYECKH €€ HE UCIIOIb3YET.

HopmartuBHas 0a3za, peryJmpyomas BOITPOCHI, CBSI3aHHBIC C
KOH(PUIEHIIUAIBHOCThIO CBEJEHUM 00 U300peTeHUH, TOJIE3HOM MOJEIU WIH
IPOMBIIIUIEHHOM 00pas3ile, B HACTOsIIEe BpeMsl MO (PakTy OrpaHUUYHMBAETCS TOJIBKO
I'paxnanckum Komekcom P®D. «IlaTenTHsiii 3akoH PD» yrpatun cuty u 0osblie He
PUMEHSETCS, YCTYNUB crielianbHoe peryaupoBanue ['paxxnanckomy Konekcy, a He
HOBOMY CHEIMAIbHOMY 3aKOHY B JaHHOW cdepe. OTCHUIKM K TMATEHTHOW TaiiHe
MOXHO OOHApyX UTh TAaKK€ B HAJIOTOBOM U TPYJAOBOM 3aKOHOJATENIbCTBE, OJHAKO
KpPYT BOIPOCOB, OCBEIICHHBIN TAHHBIMU ClielnadbHbIMU KoJekcamu, He JOCTaTOuEH,
YTOOBI MOHATH CYIIIHOCTh U TAPAHTUU 3AIIUTHI TATCHTHOU TalHBI.

[larenTHas TallHa MOXET BKJIIOYATh ce0d oOmucaHue H300peTeHuss |
MPOMBIIIUICHHOW  MOJIENIM; PHUCYHKH, u4epTexu, ¢GoTtorpaduu, SBISIOMIKECS
OTOOpa)KEHHEM pEeaJbHOTO H300peTEeHUsT WM €ro ONpeAeNieHHOW 4acTH;
OPrOHOMUYECKUE CXEeMbl U KOH(EKIMOHHBIE KapThl, TMEPCOHAJIbHBIE JIaHHbBIC
co3faTeNis W TPYIIbl CHENUATUCTOB, paOOTAIOIMUX HAJ MPOEKTOM; JIPYyTUe
JIOKYMEHTBI, KOTOPbIE MOTYT PacKpbITh KOH(PUACHIIMATBLHBIE CBEJACHUS O CYIIHOCTH
M300peTeHMs], MPOMBIIUIEHHOW MOJIETM W TPOMBIIUIEHHOro oOpasua. IlateHTHas
TallHa OXPAaHSIETCS 3aKOHOM IpU IMOJATBEPKICHUM NMAaTEHTA WIM CBUAETEIbCTBA Ha
onpeneneHHbld  00bekT. OOBeM NPaBOBOM OXpaHbl omnpeaensercs Q(opMysion
M300pEeTeHHs] U TIOJIE3HOW MOJIeN, a TATEHTOM Ha TMPOMBINLIIEHHBIN o0paser —

COBOKYITHOCTBIO CYHICCTBCHHLIX ITPHU3HAKOB, OTO6pa)K€HHBIX Ha MaKCTax, pUCYHKax
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u Qororpadusax. KoHduaeHUHanbHOCTh CBEACHHM, COCTABISIOUUX MATEHTHYIO

TallHy, He OeccpoyHa. 3aKOHOJATEb MEPECTAET OXPAHITh CBEACHHUS O CYUIHOCTH
U300peTeHNs, TMOJIE3HOW MOJEIM WM  TMPOMBIIUIEHHOT0  ob0paslna  mocie
opuIManbHON MyONMKAMU JTaHHBIX CBEIACHUM, KaK MPaBUJIO, MO0 UCTEUEHUU IIECTU
MECAILIEB C MOMEHTA MTOAA41 3asiBKH Ha PErUCTPALIHIO.

Takum o0pa3oM, BoOIpockl pacmpocTpaHeHus: uHpopmanuu B chepe
WHTEJUIEKTYallbHOM COOCTBEHHOCTH B HAWOONBIIEH CTENEHH PEryJupyroTcs
['paxganckum kogekcoM P®, He nmess COOCTBEHHOM 3aKOHOJATENbHOM 0asbl s
JETANbHOTO PETyJIMPOBAaHUA JaHHOW MpobOsieMbl. OcTaeTcsl Takke HEBO3MOXKHBIM
IIOHATH JIOTUKY 3aKOHOJATENS IPU COCTABICHUU MEPEUHs, 3aKPEIJIEHHOIO B YKasze
[Ipesunenta P® Ne 188, OTHOCHUTENBHO  pETYJIUMpPOBAHUA  BOIPOCOB
KOH(QUICHIIMAIBHOCTU CBEIEHUN B cdepe aBTOPCKOro mnpaBa. B mepeuHe gaHHbIe
CBEJICHUSI HE BBIICIICHbl KaK KOH(pUICHIMAIbHbIC, YTO, HA HAIl B3I, SBISETCS
3HAYUTEIBPHON HENOpa0OTKOM 3akoHOJATeNsl W TpeOyeT A0OaBlEHUs B IEpEYEHb
OTJIEIBHBIM ITYHKTOM.

[IpeacraBnsieTcss Takke HEOOXOAUMBIM MOAPOOHEE OTPa3UTh  BOMPOC
PEryIMPOBAHMS TOBEACHUS JIML, MOJYYHMBIIMX MCKIIOYMTEIBHOE IPaBO Ha
pacnpocTpaHeHue UHQOpMaluyd O MPOU3BEACHUH, U300PETEHUH, TTOJIE3HOU MOJAEIU
WJIU MIPOMBIIIJIEHHOTO 00pasiia, 4To 00ecneyuT HauboJiee MOHYIO 3alIUTy MpaB Kak
IOpU KU3HM, TaK M TOCJIE CMEPTHU aBTOpa B cepe aBTOPCKHUX IMpaB M MATEHTHON
TaiiHbl. JloOaBlieHWE MJaHHBIX HOPM IMO3BOJUT CHHU3UTh KOJIMYECTBO CIIOPOB,
BO3HUKAIOIIMX Ha TIOYBE 3JI0yNOTPEeOJeHUs] HCKIIOYUTENbHBIM [PaBOM Ha
IpOU3BeNIeHUE, U300pETEHNE, MOJIE3HYI0 MOJIEIb U POMBILUIEHHBIN 00pasel.

CTOUT OTMETUTh, YTO, HECMOTPS HA OIMCAHHBIE BBIIIE HEIOYETHI, BOIPOC
pacnpocTpaHeHuss uHGoOpMaM B cepe UHTEIUICKTyaIbHOW COOCTBEHHOCTH
HamOoJiee yperyJiupoBaH B 3aKOHOAATENbCTBE PD OTHOCUTENIBHO pacnpoCTpaHEHUs

KOH(HIEHIIMABHBIX CBEICHUN B JPYTUX 00JACTsIX, HALIEAIIUX OTPaXEHHE B YKaze

[Tpesunenta PO No 188.
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I'naBa 2. 3amuTa npaBa Ha pacnpocTpaHenue HHGpopMaun

2.1. 3amuTa uHGOPMAIIUM OT UCKAKEHUsI, MOAN(PUKALMYU U HE3AKOHHOTO
KONMPOBaHMA U HH(popManoHHasi 0€3011aCHOCTh

CornacHo nyHkty 4 crateu 29 Konctutrynuum P® kaxaplii ©MEET NpaBo Ha
pacmnpocTpaHeHre HWH(GOPMalUU JIOOBIM 3aKOHHBIM CIOcOoOoM. DopMyIHpOBKa
«JIH00BIM 3aKOHHBIM CIIOCOOOM» HAaXOIUT OoJiee sicHoe oTpaxkeHue B denepaibHOM
3akoHe or 27.07.2006 Ne 149-®@3 «O06 nnpopmanuu, HHOOPMALMOHHBIX TEXHOJIOTUAX U
samure MHGOPMALMU»!, ONpENeoNUM TPeOOBaHHUs, KOTOPBIM JOJDKHBI OTBEYAThH
HE TOJIbKO CBEIEHHMs Il MX JIETAIBHOIO pACIpPOCTPAaHEHUs, HO M CaMO JHMIIO,
3aHMMalouleecss  pacnpocTpaHeHueM — uHpopmanuu. Takoe U0  00s3aHO
IPEOCTaBUTh JIOCTOBEpHBIE CBeJEHUs 00 oOsanarene AaHHOM WHGOpMaluu; B
cllydae BO3MOXKHOTO OIpEAENCHHs] Mojydareneil uHpopMaluu — BO3MOXXHOCTb
noyiy4yaresis HH(POPMAlMM OTKa3aTbCd OT IMOJYYEHUS CBEICHMIA; IPEIOCTABUTH
uHGOpPMAIIMIO B TIOPSAKE COTJIAILIEHUS JIMI, YYaCTBYIOUIMX B 0oOMeHe MH(pOpMaluy;
npu  00sA3aTeNIbHOM  pacnpoCTpaHEHUW  MHGOpPMAIMUM  OCYUIECTBUTH €€
IIPENOCTABIEHUE B PaMKax CIIELHAIBHOIO 3aKOHOJATENBbCTBA; HE PACIHpPOCTPAHSATH
uH(pOpMaIUIo, NpoNaraHJANpPyOUIyI0 BOWHY, pa3KUTaHWE HALMOHAJIBHOM, pacoBOM
WU PEIUTHO3HOM HEHAaBUCTH U J000M JApyroi wuHdopManuu, 3a KOTOPYIO
MpeAyCMOTPEHA aAMUHUCTPATUBHASA WIH YTrOJIOBHAs OTBETCTBEHHOCTh B P® (ct. 10
3akoHa). JlaHHbBIE OTrpaHUYEHHsS] MO PACHPOCTPAHEHHUIO CBEACHUI, YCTAaHOBJIECHHBIC
3akoHojAaTenabcTBOM P®d, mpecnenyroT nenp 3alUTUTL U UHGOpMALUIO, U €€
HoJTy4yaTesst, OJHaKo OoJiee MOJTHO MOHATHE «3aluTa HH(OPMaLUN) PaCKphIBACTCs B
craTbe 16 BpIlIE YIOMSIHYTOr0 @eAepabHOrO 3aK0HA.

3aKoHO/AATENb ONpeAeNseT «3alUTy HHpOpMalMM» KaKk COBOKYIHOCTh
MPaBOBBIX, OPraHU3ALUOHHBIX U TEXHUYECKUX MEp, HAlpPaBIEHHBIX Ha oOecreyeHue
3alUThl UHPOPMALIMU OT HEMPABOMEPHOTO JOCTYyNa, UCKAXEHUs, MOIU(UKAIUU U

HE3aKOHHOTO  KOMWPOBAHUS  CBEACHMM, COONIOJACHUN  KOH(PUACHIMATHHOCTU

1 Cobp. 3akonomatensctea PO, 2006. Ne 31 (1 u.). Cr. 3448.
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CBe,Z[CHI/Iﬁ OTPaHHMYCHHOI'O JOCTYIIA4, 4 TAKIKC pCalu3alliu IIpaBa HA MOJIHBIN JOCTYII K

uHdopmaruu (4. 1 ct. 16 3akoHa).

[IpunstieM Mep 1o 0OECIEUCHUIO 3amUThl WH(POpPMAlMA B TOJTHOM Mepe
3aHMMaeTcsl rocynapctBo. [ocymapcTBeHHOE peryjaupoBaHue B JaHHOW cdepe
3aKJTI0YACTCS B YCTAHOBJICHUM TPEOOBaHWM K JIMIAM, PACIPOCTPAHSIOIINX
uH(pOpMaIIo, K caMoii HH(POPMAITUHY U K €€ MOTydaTeNsIM, a TAaKKE IPUMEHEHUE MEP
OTBETCTBEHHOCTH B cllydyae HapylIeHUs YyKa3aHHBIX TpeOoBaHUM, 0 yeMm OoJiee
noapobHo OymeT ocBemeHo B caedyromeM maparpade. ['ocymapcTBeHHOE
BMEIIATEILCTBO B cepy 3amuThl MHPOPMALMU MOXKET MPOUCXOAUTHh TOJHKO Ha
OCHOBE MPHUHIIUIA MPOMOPIHOHATFHOCTH MHTEpECAa YYACTHUKOB MH(POPMAIIMOHHOTO
oOMeHa U myOJIMYHOTO UHTEpECa.

TpeGoBanus 0 3amIUTe CBEACHHUM, HAXOIAIIUXCS B TOCYIapCTBEHHBIX
MH(POPMAIIMOHHBIX CHUCTEMaxX, HamlpaBJieHbl Ha 3alIUTy MNyOJWYHOrO HHTEpeca U
obecrnieunBalOTCs  eepalbHBIMU  OpraHaMd  UCIOJIHUTEILHOM  BJAcTU MO
oOecrieuyeHnt0 0e30MacCHOCTH W TPOTUBOJICHCTBUIO TEXHUYECKUM pa3BEIKaM U
TEXHUYECKON MH(POpMaLIUK. Y POBEHB 3aLIUIIIEHHOCTH CBEICHUI, KOTOPhIE OTHOCATCS
K TOCYHAapCTBEHHOM TaWHE, 3HAYWUTEIBHO BBIINIE, YTO C OJHOM CTOPOHBI
npotuBopeunT KoHcturyuuu P®, Tak Kak BO3BBINIAET TOCYAAPCTBEHHbIC UHTEPECHI
M0 OTHONIIEHUIO K HMHTEpPecaM OTACIbHON JUYHOCTH, a C JIPyrod — oOecreuruBaeT
OOIIECTBEHHYIO 0€30MaCHOCTb, 3aIIHINasi B TOM YUCJIE U KOHKPETHOTO TpakIaHUHA.
NMEeHHO MO3TOMY YKECTOUYEHHBIM PEXUM 3alIUThl CBEACHUW, HAXOISIIUXCA B
rOCyapCTBEHHBIX MH(OPMAIMOHHBIX CHCTEMaX, SIBISIETCS HEOOXOAMMOUW Mepoil B
JH000M JIEMOKPAaTUYECKOM Pa3BUTOM TOCYAapCTBE.

CenieHus, KOTOpbIE HE BKIIOYEHHI B TOCYJIapCTBEHHYIO TailHy, TaKXKe
MOJJIeKAT 3aluTe. 3aKOHOAATeNh OOCECIEUYMBACT 3alIUTy TAKUX CBEJACHUA B
OCHOBHOM Yepe3 YCTaHOBJICHHS TpeOoBaHWI K oOjagaTento uHoOpManuu u
orniepatopy HH(POPMAIIMOHHOW CHCTEeMbl WX oO0jagaTento HHPOpMAIMU. 3aKOH
00s13yeT pacmpOCTpaHUTENSI CBOCBPEMEHHO OOHApy>KWBaTh W MPEIOTBPAIIATH
HECAHKIIMOHUPOBAHHBIM JOCTYn K UWHOpMamuu, coodmark O BO3MOXHBIX
HEOJAroNMpUsITHBIX TOCJIEACTBUSAX HAPYIIEHUS TOpSAJIKa J0CTyna K HHGOPMAIINH,

HEJIOMYIICHUSI BO3ACHCTBUS HA TEXHUYECKUE CpeACTBa 0OpabOTKM HH(POpPMAIINH,
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HE3aMCAJIMTCIIBHOC BOCCTAHOBJICHHUC HCKa)KCHHOM u MOI[I/I(l)I/IIII/IpOBaHHOI\/’I

uHdopmaluu, a TakkKe O0O0ecHeuuTh TMOCTOSHHBIM KOHTPOJIb 3a YPOBHEM
uHGOPMAIMOHHOM 3alMIeHHOCTH 94. 3 cT. 16 3akoHa).

Henp3st Takxke HE 3aTpOHYTh BOIPOC O COOTHOUICHUM MOHSITHH «3alluTa
uHpopMaluu» U «uHGOpMaAIMOHHAST OE30MaCHOCTHY. B TOKTpHUHE TroCmoACTBYET
MHEHHE, YTO MOHATHE «UH(OPMAaLIMOHHAsI 0€30MaCHOCThY SIBJIsIETCs 0oJiee 0OLIIM 110
CPaBHEHUIO C «3alUTON HWHMOpMAIUU», TaK KaK MOJ TMOCICAHUM TOHHUMAIOT
KOMIUIEKC KOHKPETHBIX MEp, MPUBEIECHHBIX MHOIO BBIIIE, KOTOPHIE CIIOCOOCTBYIOT
oOecrieueHuto 0e3omacHOCTH MH(popManuu. Psii pocCHUCKHUX yUEHBIX OINPEIeIsitoT
«UH(OPMALIMOHHYIO 0€3011acHOCTb) KaK COCTOSIHUE 3aIIUIIEHHOCTH
MH()OPMAIIMOHHOW Cpefbl, MpPU KOTOPOM HEBO3MOXKHA peaju3alus Yrpo3 B
OTHOIIEHHH COCTABIAIOIIMX €€ JJIEMEHTOB!. DTUMH COCTABISIOIIMME 3JIEMEHTAMU
ABJIAIOTCS MPUHUMUIIBI, HAa KOTOpBIE ONUpaeTcs WH(OpManuoHHas O€30MaCHOCTb.
JlaHHbBIE TPHUHLMIBI BBICTYNAIOT TapaHTUEH BBICOKOIO YPOBHS HMH(POPMALMOHHON
Oe3omacHocTH, OajlaHca MpaB YYaCTHUKOB HH(OPMAlIMOHHOTO OOMEHa, a TaKke
rapaHTuen obecreueHus MpaB vyeyioBeka B cepe nHOOpMaIMOHHONW 0€30MacHOCTH.

[lepBbIil TPUHIMI — 3TO MPUHIUN KOH(MUICHIIUATBEHOCTH, KOTOPBHIM HMEET
NpsIMOE OTHOIIEHUE K KaxkaoMy maparpady JaHHOW KypcOBOM paboThl. 3HauEHHE
JAHHOTO TPHUHIMIA 3aKJII0YaeTcss B TOM, YTO HMMEHHO KOH(PUACHIIMAIbHOCTH
CBEJCHMUI MpPENOTBpAILlaeT Bpe/d, KOTOPBIM MOXKET OBbIThb NMPUYMHEH B PE3yJIbTaTe
HEIMPaBOMEPHOI'O pacHpoCTpaHEeHUs: UHPOpPMALlMU, COXPAaHIEMOM B TallHE B CUILYy €€
3Ha4YeHUs 17151 0€30MaCHOCTH JIMYHOCTH, OOIIECTBA U CaMOT0 TOCyAapCTBa.

CrnenyrouM OPUHLKIOM SIBJISIETCS NPUHLUII OOECIeYeHUe IEIOCTHOCTH
uH(popmanuu. Peanuzanus JaHHOTO NPHUHIIMIA CTala OCOOEHHO aKTyallbHO B CBSA3H C
Pa3BUTHEM KOMIIBIOTEPHBIX TEXHOJOTHA W ceTu VHTEepHEeT, BMeCTe C KOTOPOWU

MMOABUJIACh BO3MOKHOCTh HCCAHKIMOHHWUPOBAHHOI'O JOCTYIIA K I/IH(i)OpMaI_[I/II/I C IICJIBIO

! Peub MOMKET MATH O TaKMX BIEMEHTAaX Kak MHPOpManus, MHPOPMAIMOHHAs MH(PACTPYKTYPa, CYOBEKTH U CUCTEMA
perynupoBaHust MHGOPMAMOHHEIX OTHOmEHHH M T.1. Cm.: CokxomnoB M.C. Hupopmanmonnas OGezomacHocts. K
BOIIPOCY O COZIEPKAHUH NOHATHS «MH(OpMaMoHHas 6e30macHocTy // 3akoH u mpaBo, 2011 Ne 5. C. 9-14; CrpenbLos
A.A. Teopernmueckue W METOJIOJIOTHYECKHE OCHOBBI MPABOBOTO obecredeHrss WHPOPMAIMOHHON 0e30MacHOCTH
Poccuu: muc... n-pa ropua. Hayk. M., 2005 C. 70.
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€€ HCKaXXCHHA, MOI[I/I(i)I/IKaHI/II/I N HC3aKOHHOI'O KOHI/IpOBaHI/Iﬂl. .HI/IIIO, KOTOpOC

oOnaziaeT CBEJAEHUSIMU, UMEET NpaBO TpeOOBaTh COXPAHEHHE JAHHBIX CBEJICHUN B
NepBOHAYAILHOM BHJI€, OOECICUYEHHUs HEBMEIIATENIhCTBA B (JOPMY U COJEp:KaHUE
naHHoM uH(popManuu. Enie oHO 3HaYEHHE TaHHOTO MPUHIUIIA COCTOUT B TOM, YTO
COXpaHEHHE LEJOCTHOCTH HH(OpPMAMKU TMO3BOJSET JOCTUYD JOBEPHUS MEXKIY
CTOPOHAaMH, TaK KaK KaXKIbld y4aCTHUK MH(GOPMAIMOHHOTO OOMEHa JIOJKEH OBITh
yYBEpEH, UTO nepeaaBaeMas HHGOpMaIHs sIBISIETCS IIEIOCTHON U OPUTHHAIIBHOM.

[Tocnenuuii NpUHIMI — 3TO NPUHLHAI JOCTYITHOCTH, KOTOPBIN UIPAET INIABHYIO
poJib B 0OecrieueHnH paB U cB0o0O 4esioBeka. [[puHIMI JOCTYTHOCTH HampaBieH B
NEpPBYI0 OdYepelb Ha COIHAIbHO-3HAUMMYIO HHGOpMAIHIO: HHPOPMAIIUA O
JIESITEIbHOCTH TOCYNapCTBEHHBIX OPraHOB M OPTraHOB MECTHOTO CaMOYMpaBICHHUS,
sKoJoru4yeckoil wuHdopmanuu. JlaHHBIA NPUHLUI JIEKUT B OCHOBE MEp IO
JeTaJbHOMY PACTPOCTPAHEHHUIO JAHHBIX CBEJACHUNW M K 00ecredeHuio CBOOOIHOTO
JIOCTyTA JJIsl BCEX JIMII.

[IpuHun 70CTYMHOCTH MHGOPMAIIMIO HAMIPSIMYIO CBSI3aH ¢ KOHCTUTYITMOHHBIM
IPaBOM Ha HEMPHUKOCHOBEHHOCTh YAaCTHOM *XU3HU. B mH(MOpMaMoOHHOM MpaBe yKe
JaBHO c(HOpMHUpPOBANIACh UJEs O TOM, YTO «0e3 MHPOPMAIMOHHON 0€30MacHOCTU HE
MOKET OBITh HENPUKOCHOBEHHOCTH YACTHOM JKM3HH»2, TaK Kak OO€CIEYEHHUE
UHPOPMAITMOHHON OE30MaCHOCTH JIMYHOCTH B CBOIO OYEpedb TapaHTHPYET
HEMIPUKOCHOBEHHOCTh YAaCTHOM JKU3HU. bbICTpoe pa3BUTHE KOMIIBIOTEPHBIX
TEXHOJOTHH M ceTu VHTEepHEeT MOpOoXKAaeT pOCT NMPOTHUBOpPEUH B JAaHHOW cdepe.
YBenuuenue oobema WH(POpPMAIUU U CKOPOCTH OOMEHa CBEACHHUSIMU CIIOCOOCTBYET
pacHIupeHno CcrocoboB ee cbopa, 00pabOTKM U PpacIpOCTpaHEHHUS, OTUYETO
BO3MOXKHOCTh ~ TNPUYMHCHHUS Bpela WHIWBHAY B CBSI3M C  PACKPBITHEM
KOH(HUICHIIMATBHBIX ~ CBEJACHWM  Bo3pacTaeT.  lapaHTusiMu  mpaBa  Ha
HENPUKOCHOBEHHOCTh YaCTHOW JKWU3HU SBIAIOTCS MEphl TI0  00ECIeUeHUIO

nHpopMaIiMoHHOW 0€30MacHOCTH, CKJIaJibiBaeéMble OJjlarogapsi KOHKpPETH3aLUU

! Cwm, wanpumep: Bopoamn K.B. PasButue NpaBOBOTO PperyJMPOBaHUS PAClpOCTPaHEeHUs HH(OPMAIMM B CETH
«Wuteprer» // Bectauk IOYpI'Y. Cepust «IlpaBo». 2014. T. 14. Ne 3. C. 61-65; IIpaBo B cepe UurepHera: COopHHK
crareil. OTB. Pen. M.A. Poxkoga. - Cep. 14 Ananu3 coBpemenHoro npasa. M.: Craryt. 2017. 528 ¢ u np.

2 Thomas J. Shaw, Esq., Editor. Information Security and Privacy: A Practical Guide for Global Executives, Lawyers,
and Technologists. Chicago: American Bar Association, 2011. P. 23.
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IMIPUHOUIIOB KOH(I)I/I,Z[CHHI/IaJII)HOCTI/I, HCIOCTHOCTH M AOCTYIIHOCTH I/IH(bOpMaIII/II/I B

CIIELIMAJIBHOM 3aKOHOJIATEIbCTBE C YYETOM CYLIECTBA IIPaBa HA HEIPUKOCHOBEHHOCTH
YACTHOM XKM3HM M €0 BO3MOMKHBIX IPaBOHApPYINEHMI'. YUUTbIBAas yCTaHOBJICHHS
ONPEIEICHHBIX OIPAaHUYECHUN 110 OTHOLICHUIO K IPaBy Ha HENPUKOCHOBEHHOCTH
YAaCTHOM JKW3HU, JAHHBIC TapaHTUM JOJDKHBI MPEAYIPEXAATh BO3MOXKHBIE
3JI0yNOTPEOJEHUAMH OTPAaHUYECHUSMHU 3TOTO IpaBa, KOTOPHIE B PE3YJIbTaTE MOTYT
IPUBECTU K CHUKEHHIO YPOBHSI HH()OPMALIMOHHON O€30MaCHOCTH JIMYHOCTH.

IlepeyeHb W3 TpeX MNPHUHIMIIOB, HAa KOTOPBIX OCHOBBIBAECTCS 3aIMTA
uH(pOpMaIlMU HE SABIIIOTCS MCYEPIHBIBAIOIIMM. B JOKTpUHE Takke JOMOJHUTEIBHO
BBIJICIAIOT W JIPyTHE IPUHLMUIBI, B OCHOBHOM CKOHIICHTPUPOBAHHBIE HA 3aIlUTE
IIpaBa Ha HENPUKOCHOBEHHOCTh YaCTHOM *M3HU. Hanpumep, npuHINII COOTBETCTBHUS
NEPCOHAIBHBIX JAHHBIX LENSIM HX HCIOJIb30BAHUSA, KOTOPBIH OYEHb OJM30K K
IPUHIMITY HEITOCTHOCTH HH(OPMAKK 1 (PaKTUYECKH BHITEKAET U3 HETO2,

Takum oOpa3om, 3amuTa UHQOpPMAUUU ABISIETCS OJHMM M3 CAMBIX BayKHBIX
KPUTEpUEB JIETAJIbHOIO paclnpocTpaHeHus HH(opmanuu. 3aKOHOAATENb JaeT
ONPENEIICHNE JAHHOTO NOHATHA, OJHAKO 3a4acTyl) CMENIMBAET €ro C IMOHITHEM
«MH(OpMALIMOHHOW 0€30MaCHOCTH», OTYEr0 MOTYT MPOUCXOAUTh KOJUIM3UU U
HEJIOTIOHMMAaHMsI Cpeu MpPaBONPUMEHUTENEH. 3HaueHue 3almuThl HH(pOpMaUuu
MOYHO MOHSTH Y€pe3 T€ MPUHLMIIBI, KOTOPBIE JEXaT B €€ OCHOBE. M3ydas Bompoc o
peain3allid KOHCTUTYLHMOHHOIO IpaBa Ha pacrpocTpaHeHue MHPopMaluu, HaMU
OTMEUYEHO, YTO JaHHbl€ NPUHIMUIBI TPOHU3BIBAIOT KaXAbIH acmekT oOuiei
npo0JieMbl, TO3TOMY W3 HUX JIOCTATOYHO CJOXKHO BBISIBUTH KOHKPETHBIEC NMPU3HAKHU,
KOTOpBIE€ CMOTJIH Obl IOMOJIHUTH ONpeesIeHre, IpruBeeHHOE B DeiepanibHOM 3aKOHE

00 uHpopmauu.

! Tynukor A.B. OGecrieucHre MHMOPMAIMOHHOI OGE30MACHOCTH KAk rapaHTHs mpas uenoeka / IIpaso. JKypHan
Bricmieit mkosnbl 3konomMuku. 2015. Ne 2. C. 50.

2 JlaHHBIE IIPABOBBIE IIPUHIUILI ObLIH C)OPMHUPOBAHBI Ha Oa3e Tak HasbiBaeMbIX, CIIpaBelIMBBIX HH()OPMAIHOHHEIX
npuHIUnoB, paspadoranHeix OOCP B 1980 r. Cm.: OECD Guidelines on the Protection of Privacy and Transborder
Flows of Personal Data 1
URL.:http://www.oecd.org/sti/ieconomy/oecdguidelinesontheprotectionofprivacyandtransborderflowsofpersonaldata.ht
m (nara obparuenus: 26.04. 2019)
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2.1. OTBeTCTBEHHOCTH 32 HapyllleHHe NPAB HA pacnpocTpaHeHue UHGopmanuu

3a HapyuleHHe T[paB Ha paclpocTpaHeHWe UH(POpPMalMU  BO3MOXKHO
IIPUMEHEHUE JUCUUIUIMHAPHOM, TPaKIAHCKO-NPABOBOM, AJIMHUHUCTPATUBHOU W
YyroJIoBHOM  oTBeTcTBEeHHOCTH. DepepanbHblii 3akoH  «O0  uHOpmanuw,
UHOPMAIIMOHHBIX ~ TEXHOJIOTHAX U 3alMTe  HMHPOpPMAIUK»  3aKPEIUisieT
OTBETCTBEHHOCTh 3a HapyIIEHUE pPAacCHpOCTPAHEHHE ABYX THIIOB CBeAeHUU. Bo-
NEPBBIX, JIUIA, YbM IIpaBa ObUIM HApYLIEHBI B CBSI3U C pas3rjallleHHeM MH(OpMaLuu
OTPaHUYEHHOTO JIOCTYIa, BIIpaBe OOpAaTUTHCS 3a CyAEOHOM 3allMTON CBOHX IpaB B
YCTaHOBJIEHHOM IMOPAJKE C HMCKaMM O BO3MEIIEHUU YOBITKOB, KOMIIEHCALUU
MOPAJIBHOTO BpPENA, 3alIUTE YECTH, TOCTOMHCTBA M JAEN0BOM penyramuu. Crout
oOpaTUTh BHHUMAaHHE, YTO JHMIO MOXET TPeOOBaTh BO3MEIIECHUS YOBITKOB TOJBKO
TOrga, KOrja IPUMEHUIO BC€  HEOOXOJMMBbIE Mepbl IO  COXPAaHEHUIO
KOH(HICHIIMATBHOCTH 3TUX CBEICHUM, €CITM MPUHATUE U COOJIIOJIEHUE JAHHBIX MEp
BXOAWIM B 00si3aHHOCTH Jinna (4. 2 cT. 17 3akoHa). B manHom ciywae 3amure
noJyIekar Julla, MHQOpMAIMs O KOTOPbIX ObUIa pasriaiieHa B HEKOPPEKTHOM
nopsiike. Bo-BTOpbBIX, 3aKOHOJATENb HE YCTAaHABIMBAET T'PaXIaHCKO-TIPABOBYIO
OTBETCTBEHHOCTh B Clly4ae, €CIM IPU pPacCIpPOCTPAHEHUU OTPAHWYEHHOW WU
3aMpelIeHHON K PachpoCTpaHEHUI0 HWH(OpPMAUWK JUIO OKa3bIBaJIO YCIYIH MO
nepenadye uHGOpPMALMM O JAPYroM Jinie 0e3 BHECEHHs HM3MEHEHHS B JaHHYIO
UHGOPMALIMIO WIM YCIYTH MO XPAHEHUIO WM OOECIEeUEHUI0 JOCTYyNa K HeW, ecliu
JUIO HE 3HAJO0 O XapakTepe KOHPUIACHIMAIbHOCTU JAHHBIX cBeneHuud (4. 3 ct. 17
3akoHa). Bo BTOpOM cilydae 3amMiaeTcsl MOCPEIHUK MpU nepenaye nHGOpMaluu.
Peur wmper o0 wuHpOpManuMM, BKIIOYAIOUICH MNEpCOHANbHBIE NaHHBIC JIMIA, YTO
OINpeeNsieT IPAaBOBYIO MPUPOAY CIOPOB — MPOMOPIMOHAIIBHOE OTpPaHUYEHUE IpaBa
Ha HENPUKOCHOBEHHOCTh YAaCTHOW J>KM3HM B TIOJB3y IMIpaBa Ha CBOOOAHOE
pacnpocTpaHeHue uHpopmaiuu, 3akperieHasie B Konctutyiuu PO.

B ®enepansHom 3akone ot 27.07.2006 Ne 152-®3 «O mnepcoHanbHBIX
JaHHBIX»' 3@ pACIpOCTPaHEHUE CBENEHUM, IPU3HAIOIIMXCSA IIEPCOHATHLHBIMU
JAHHBIMU  MPEAYCMOTpPEHA TpakIaHCKO-TIPAaBOBas OTBETCTBEHHOCTh B  BUJE

KOMIICHCAIIlMY MOPAJIBbHOI'O BpCaa CY6LCKTy, 4YbHd IICPCOHAJIBHBIC OAHHBIC OBLIH

1 Co6p. 3akononarensctea P®, 2006. Ne 31 (1 u.), ct. 3451.
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pacrpocTpaHeHbl 0e3 ero BemoMma (ct. 24 3akona). Jlasiee 3aKoH OTChIIAET K MepaM

OTBETCTBEHHOCTH, NPEAYCMOTpeHHbIM B ['paxknanckoM u YronoBHom Kopgekcax, a
takxe Konekce 00 aAMUHUCTPATUBHBIX TpaBOHAPYIIEHUSX PD.

CornacHo I'paxnmanckomy Kopekcy P® rpaxaaHuH, NOCTpajgaBIIMK OT
HE3aKOHHOTO paclpOCTPAaHEHUs MMEPCOHAIBHBIX JTaHHBIX, Bpauye€OHOM, HOTapHATIbHON
U aJBOKaTCKOM TalHBI HMMEET MpaBO Ha OOpalleHHE B JOCYA€OHOM TMOPAIKE K
OpraHu3allid WU JHIy, PacnpoCTPaHUBIIMM KOH(PHUACHIMAIbHBIE CBEIECHUS O
rpaXJaHuHe, ¢ TpeOOBaHMEM O BO3MEUICHHM Bpeaa. ['pakJaHWH TakXe BIpPaBe
0o0paTUTBCS C UCKOBBIM 3asiBIeHUEM B cya. [lo3uiust ucTiia B TaKOM CIIydae MOXKET
MMETh Pa3HbI€ OCHOBAHHUSI, KOTOPHIE MOTYT BAPbHPOBATHCSA MCXOJS M3 KOHKPETHBIX
oOcrosTenscTB Aena. [IpoananusuposaB HopMbl [ paxknanckoro Konekca P®, MoxHO
BBIJICJIUTD CIEAYIOIINE TPEOOBaHUS, KOTOPBIE UCTEIl MOXKET BBIIBUHYTH B CY/IE:

- BO3MeleHue yorITKoB (cT. 15 T'K PO);

- KoMIeHcanus MopaiabHoro Bpeaa (cr.ct. 151, 1100 1 1101 'K P®);

- 3alluTa YeCTH, TOCTOUHCTBA U JiejoBoi penyTtanuu (1. 152 T'K PD).

CTOUT OTMETHUTB, YTO KOMIIEHCALIMSI MOPAJIBHOTO Bpeia — MOHITHE T0CTATOYHO
o0TekaeMoe M TPYAHO JIOKa3yeMO€ B paMKax TIpaXkJaHCKOro Ipolecca.
[TocTpanaBiias cTopoHa MOXKET TpeOOBaTh TaKyK) KOMIIEHCAIMIO TOJBKO B cllydae,
€CJIM JOKaXET, YTO pas3rilallieHue €ro MEepPCOHANbHBIX AAHHBIX M JUYHBIX CBEJICHUMN
JEUCTBUTEIFHO NMPUYMHUIN €My CTPaJaHMs U BBI3BAIM 3HAYWTEIbHBIE HEYT00CTBA.
Paszmep xoMIeHcanum onpenenseTcss UCTIOM CaAMOCTOSITENBHO, YTO TAKXKeE 3a4acCTyIO
HE COCOOCTBYET YAOBIETBOPEHUIO JAHHOTO TPEOOBAHUS B CYyJIE.

OnHako, NpUMEHEHHE MEP IPakIaHCKO-IIPABOBOM OTBETCTBEHHOCTH HE BCETAa
YIOBJIETBOPSIET MHTEPECHI MOCTPAAABIIECH OT pacCIpOCTpaHEHUs1 KOH(UIECHIIMAIBHBIX
CBEICHMA CTOPOHBl. B  cBA3M ¢ 3TUM K  JMIOAM, 3aHUMAKOLIAMCS
HECAHKIIMOHUPOBAHHBIM PACTIPOCTPAHEHUEM KOH(DUACHIIMATBHBIX JTaHHBIX, MOTYT
MPUMEHSITHCS HOPMbI aIMUHUCTPATUBHON M YTOJIOBHON OTBETCTBEHHOCTH.

[TocTpanaBmmii TpaXAaHUH BIPABE OOPATUTHCS K MPOKYPOPY C 3aSBICHUEM O

BO3OYXKJEeHUM JieJla 00 aJIMUHUCTPATUBHOM TMPABOHAPYIICHHWM B CBSI3U C
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pasriialliCHueM I/IH(i)OpMaIII/II/I C OI'PAaHUYCHHBIM I[OCTYHOMl. I[aHHaH CTaTbia

IIPUMEHAETCA B Cllydae pasIiIalleHUs CBEACHMM, JOCTYI K KOTOPBIM OIPaHHYEH
3aKOHOM, JIMUIAMH, [OJYYUMBIIMM JOCTYIl K TakUM CBEIEHUSIM B CBA3U C
BBINIOJITHEHUEM CBOUX MPO(ECCHOHAIBHBIX U CIYyKEOHBIX 00S3aHHOCTEH, KpOME TeX
IIpaBOHAPYIIEHUI, HA KOTOPbIE PACIpPOCTPAHSAETCA YrOJIOBHAs OTBETCTBEHHOCTH, O
KOTOpo# OyaeT pacckazaHo nanee. CaHKIMEW TO JAHHOW CTaThe SABISETCS ITpad,
pa3Mep KOTOpPOrO BapbUPYETCS OT CyObEKTa, COBEPIIMBILEIO aJMUHUCTPATUBHOE
npaBoHapyuieHne. BaxxHo o0paTuTh BHUMaHUE, YTO B MPUMEYAHUU K CTaThe
YKa3bIBA€TCS, YTO  aJBOKATHl, COBEPUIMBIIME JAHHOE  aJMHUHHUCTPATHBHOE
[IpaBOHAPYLICHUE, NPHUPABHUBAIOTCA K JOJDKHOCTHBIM JIMIIAM, B OTJIMYUE OT
HOTapUyCOB, YTO €II€ pa3 MOJYEPKUBAECT HEPA3BUTOCTh 3aKOHOJATEIbHOW Oa3bl B
OTHOLIEHUU HOTApHUaTa.

Kak yxe OBLIO OTMEYEHO BBINIE, 3a PACHPOCTPAHCHHE CBEICHHM
KOH(QUIEHIIUAIBHOTO ~ XapakTepa MOXKET ObITh MPEIyCMOTpPEHA  YTOJOBHAS
OTBETCTBEHHOCTb. Tak, JIMIO MOJJIEKUT OTBETCTBEHHOCTH 3a pPacIpOCTPaHEHUE
CBEJICHUM O YaCTHOM JKU3HU JIMIIA, COCTABIISIIOIINX €r0 JUYHYIO U CEMENHYIO TalHY,
6e3 ero cormacus®. OTBETCTBEHHOCTh YKECTOYAETCS, €CIIM JaHHOE MPECTYIUICHHE
OBLJIO COBEPIIIECHO JIMIIOM C HUCIOJIB30BaHUEM CITY>KEOHOTO TOJIOKEHHUS (pasrialieHue
npodeccuoHanbHON TalHbl). YTOJIOBHAsE OTBETCTBEHHOCTh NPENyCMOTpPEHA M 3a
HE3aKOHHBIE ITOJIyYEHHUE U Pa3IVIallleHUe CBEJIEHUN, COCTABIIIOIIMX KOMMEPYECKYIO,
HAJIOTOBYIO UM GAHKOBCKYIO TaliHy®. HakaszaHWsMHU 3a pacIpOCTpaHEHHE CBEICHUM
KOH(DUIeHIINANTBbHOTO XapakTepa 1o YronoBHoMy Kopaekcy P® wmoryT sBasThCA
mtpad, 00s13aTenbHbIe pabOThl, UCIIPABUTENBHBIC PAOOTHI, MPUHYAUTEIbHbBIE PA0OTHI,
apecT M JIMIIIEHUE CBOOOIBI.

BaxxHO yNOMSIHYTh, YTO B POCCHUHCKOM 3aKOHOJATEJIbCTBE OTAEIIBHOE MECTO
3aHMMAaeT BOMPOC 00 OTBETCTBEHHOCTH 3a pa3IJiallieHhe KOMMEpUYecKoW TaiHbl. B
denepanbHOM 3aKOHE ot 26.07.2006 Ne 135-03 «O 3ammre KOHKypeHI_II/II/I>>4 YCTaHOBJICH

3ampeT Ha pasrianieHue WHGOPMAIUH, COCTABIISIONICH KOMMEPUYECKYI0 TaiHY, Tak

! Crares 13.14. Kogexca P® 00 aIMUHHCTPATHBHBIX IPaBOHAPYLIEHHSX
2 Cratbs 137 YronosHoro koziekca P®

3 Cratbsa 183 YronosHoro koaekca P®

4 Cobpanue 3akoHozaTenbeTBa PO, 2006. Ne 31 (1 4.). Ct. 3434,
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KaK pacClnpOCTpaHCHHUC TaKHUX CBG,ZICHI/Iﬁ IMoAPLIBAECT HE TOJBKO CBO60,Z[Hy1-O

KOHKYPEHLMIO, HO U B 1I€JIOM SKOHOMHMUYECKYI0 OOCTaHOBKY B rocynapctse (cT. 14.7
3akona). Tak, 3akoH 3ampemiaer MOJy4YEHUE, HCIOJb30BAHUE M pasrialleHue
uHpopMaluu 0e3 cornacusi cyObeKTa-KOHKYPEHTa, B CIy4yae PACTOP’KEHUS C HUM
JIOTOBOpa, a TaKXKe MPHU BBINOJIHEHUU CITYy>KEOHBIX 00sS3aHHOCTEW. 3a pasrialieHue
KOMMEpYECKON TalHbI MPEAYCMOTPEHA YTOJIOBHAsI OTBETCTBEHHOCTh W HAKA3aHHE B
BuJE mTpada, UCIPABUTEIbHBIX PadOT, IPUHYIUTENBHBIX pad0Ta, a TAKXKE JIMIICHUE
cBoOOabl. Takoe ceppe3HOE BHUMAaHHE K KOMMEPUYECKOW TailHE OOOCHOBAHO
HOJIMTUKOM rocyAapcTBa 3alIUTUTh SKOHOMUYECKUNH 000POT U €ro yYaCTHUKOB.

BosBpamiasice Kk TOMy, Kakasi OTBETCTBEHHOCTb MOXET OBbIThb NpPUMEHEHa K
JUIy, HE3aKOHHO pacHpoCTpaHsSIoIEMy KOH(HICHIHUAIbHbIE CBEACHHS, ObLIa
YIOMSIHYTa U BO3MOXXHOCTb JMCLHUIIMHAPHOW OTBETCTBEHHOCTH nuua. Hampuwmep,
paboroiaresb MOXET pPacTOPrHYTh JOTOBOP B OJHOCTOPOHHEM TOpAJKE Ha
OCHOBAHMH pa3rialleHus] KOMMEPUYECKOW, CIyKEOHOW W Apyrod TallHbI, CTaBIIEH
U3BECTHOM paOOTHUKY B CBS3M C UCIIOJIHEHUEM UM CBOMX TPYAOBBIX 00s13aHHOCTEH, B
TOM YHCIIE Pa3IJIalleHHE EPCOHANBHBIX JAHHBIX APYroro padoTHukal.

Takum  oOpazom, K  JMIly, HapyIIUBIIEMY JICTAJbHBIA  TOPSJIOK
pacnpocTpaHeHus: KOH(MUIIEHUUAIBHBIX CBEJIECHUNA, MOXET OBbITh INPUMEHEHa
JUCUUIUIMHAPHAS,, TPaXIaHCKO-TIPABOBAasi, aJMUHHUCTPAaTUBHAas M  YroOJIOBHAs
OTBETCTBEHHOCTb. [IpuMeHEHHEe Mep IUCHUILIMHAPHOTO XapakTepa BO3MOYKHO
TOJIbKO B MPABOOTHOIICHUSIX MEXIYy PaOOTHHUKOM U padOTOAATENIEM U 3aBUCUT OT
XKelaHus paboronarens NPUMEHUTh CAHKIMM K CBOeMYy paOOTHHMKY. I'pakaaHcko-
IIpaBOBasi OTBETCTBEHHOCTh UMEET MPEUMYILECTBEHHO UMYLIECTBEHHBIN XapaKkTep U
HE HalpaBlieHa Ha T[EepEeBOCIUTAHUE HAPYIIUTENd, JONycKas BO3MOXXHOCTb
NOBTOPEHUS  PACOpOCTPAaHEHUs] MM  OXPAHSAEMBIX  3aKOHOM  CBEJICHUM.
AJIMUHHCTpAaTUBHASA U YTOJIOBHAs OTBETCTBEHHOCTH 3a JaHHBIC IPABOHAPYIICHUS HE
OoraTel Ha KOJMYECTBO HOPM U HE pa3leisaloT CTeNeHb M XapakTep
KOH(UICHIIMATBHBIX CBEJICHUH, KOTOPBIE 3alUILAIOT, YTO, HA HAIll B3I, SIBISETCA
MOKa3aTelieM HEJOCTAaTOYHOW pa3BUTOCTHM 3aKOHOJATENbCTBA MO 3alIUTE OT

paBoOHapyIIeHUH B chepe nHPOpMAIIHH.

! Crarps 81 Tpynosoro koaekca P®
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3akJIroueHue

PestoMupysi  BBIIEU3NIOKEHHOE,  MPEJCTABISETCA, UYTO  OTPAHUUYECHUS
KOHCTHUTYIIMOHHOTO TpaBa Ha pacnpocTpaHeHue HHGOpMalMU  SBISIOTCS
HE0OXO0AMMOU Mepo i oOeclieyeHus: BCe MaluTPhl KOHCTUTYIIMOHHBIX IpaB. B
OOJBIIMHCTBE CIy4YaeB JAHHBIE OrPAaHUYEHUS OOYCIOBJIEHBI 3aLIUTOW YaCTHOMN
XKU3HM  JMI[Aa,  OPO(PECCHOHAIBHBIMU  OOS3aHHOCTAMH  PacHpOCTPaHUTEIS
uH(pOpMaIUK, a TAKKE 3alIUTON aBTOPCKUX MPaB U MaTEHTHOMN TailHBI.

MoOxHO caenate BBIBOJ O TOM, YTO HAa HACTOSIIMHA MOMEHT POCCHICKOE
3aKOHOJIATEIBCTBO HE ONpEelesieT TOYHBIX paMOK OrpaHUYEHUs] IpaBa Ha
pacnpocTpaHeHue MHPOpMAaIUH, JaBas BO3MOXHOCTb CYJbsSM U JIPYIMM MpPaKTUKaM
TPaKkTOBaTh HEACHbIE (POPMYIMPOBKM 3aKOHA IO MX COOCTBEHHOMY YCMOTPEHHIO.
OTCyTCTBHE [JE€TANbHOTO PpEryJHpPOBAaHUSA JAHHBIX OIPAaHUYEHUH IOPOXKIAET
MHOKECTBO  CIIOPOB ~ OTHOCUTEIBHO TOrO, Kako€ OrpaHUYEeHHE  SBISETCS
IPOMOPIIMOHANIBHBIM, a Kakoe — HeT. Pazymeercs, Takas npobseMa IpuCyTCTBYET HE
BO BCEX OIPAaHUYCHUAX, PACKPBITHIX B pabOTe, OAHAKO OOIIMK TOH 3aKOHOATENIbCTBA
B MH(POpMaALIMOHHOW cepe CBUAETENCTBYET O HEONPEAECIIEHHOCTH U HECTIOCOOHOCTH
peanu3anuy OTAEIbHBIX OTPAHUYEHHUH C LIEJIBIO 3aLIUThl NHTEPECOB TPETHUX JIMII.

Poccuiickoe ~ 3aKOHOIATENBCTBO BBICTYNIa€T 3@  pPa3BUTHE Mep
MH(OPMAITMOHHOW 0€30IaCHOCTH W 3alIUThl KOH(HUICHIUABHBIX CBEIEHUN, OJTHAKO
peanuzanus Mep, NMPONMCAHHBIX B HOPMATHBHBIX aKTaX, CTaBUTCS IOJ COMHEHHME.
OTBETCTBEHHOCTH 32 HECOOJI0/ICHUE TPeOOBaHUN K MH(POPMAIIMOHHOM 6€30MaCHOCTU
MOKET OBITh IUCHUIUIMHAPHOIO, TPakJaHCKO-TPAaBOBOTO, aJIMUHUCTPATUBHOIO U
yroJIOBHOTO XapakTepa. Hopmbl 00 OTBETCTBEHHOCTH COJEpPKAaTCS BO MHOXKECTBE
CaMOCTOATENBbHBIX CIELHAIBHBIX aKTOB, KOTOPbIE TaK)KE€ HE OXBaThIBAIOT BCErO
o0beMa OrpaHUYCHUH.

OueBuaHO, 4TO TpoOJEeMa OTpaHUUYCHHS PacCIpOCTpaHEHUs HH(OpMaIU C
LEIbI0  3allUThl TPETbUX JIMII HA CErOAHSIIHMM JeHb HE MpeojoseHa.
NupopmalinoHHOE 3aKOHOAATEIBCTBO HE OOECHEeUrBAET JOKHOTO PEryIupOBaHUS
JTAHHOTO BONPOCA, HE MPOBOJAUT CTPOTHX IPAHMI] MEX]TY CBOOOI0M pacrpocTpaHeHuUs
uHbOpMallMl M 3allUTOM TMpaB JUI, CBEIEHUS O KOTOPBIX MOMAJIEXKAT

pacnpocTpaHEeHUI0. DTO MOATBEPKIAETCS U POCTOM YHcia oOpalieHuil PUu3nIecKux
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